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FOREWORD 


With the publication of Pope Francis’ motu proprio, Mitis 
Iudex Dominus lesus, a profound reform of the process of the 
declaration of matrimonial nullity occurred. The process pro- 
vided for in the 1983 Code of Canon Law was modified, and 
as of December 8, 2015, only one sentence in favor of nullity 
would be sufficient such that one could celebrate another 
marriage. In addition, through the new, so-called “shorter” 
process, the Diocesan Bishop was given the principal role in 
the Declaration of Nullity. Furthermore, it was provided that, 
in the event of the impossibility of establishing a Collegial 
Court in the First Instance, a single Judge could make the 
decision. An additional change was that there could be two 
lay Judges in Collegial Tribunals. All of these canonical muta- 
tions seek to provide the canonical process with a greater 
celerity, while drawing the faithful closer to Ecclesiastical 
Tribunals, and at the same time respect the truth of the matri- 
monial bond and the necessary, moral certainty for the judge 
to declare nullity. These developments have led to the amend- 
ment of 21 canons of Book VII of the CIC, and the entry of 
some “procedural rules” which now constitute genuine laws. 


Ever since this reform was made public, the attention of 
scholars and staff of Marriage Tribunals has been captivated. A 
conference, organized on October 30, 2015 by the Consociatio 
Internationalis Studio Iuris Canonici Promovendo together with 
the Scuola di Alta Formazione in Diritto Canonico, Ecclesiastico e 
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Vaticano of the LUMSA (Libera Universita Maria Santissim, 
Assunta) of Rome, was among the first conferences in Rome to 
resent the reform. This scientific meeting heard the interven. 
tions of Cardinal Francesco Coccopalmerio, President of the 
Pontifical Council for Legislative Texts; Professor Joaquin 
Llobell, Professor of Procedural Law at the Pontifical Univers; ty 
of the Holy Cross in Rome; and Professor Paolo Monet, 
Professor Emeritus of Canon Law and Church-State Law of 
the University of Pisa, and a member of the Pontifical 
Commission that worked on the preparation of this reform, 
The two professors opened this Conference and dealt with the 
themes of, “Some Common Questions Concerning the Three 
Processes for the Declaration of Matrimonial Nullity Foreseen in the 
m.p. Mitis ludex and “The Processual Dynamic in the m.p. Mitis 
ludex.” A few days later, on November 9, 2015, Cardinal 
Coccopalmerio, as President of the Pontifical Council for 
Legislative Texts and also as à member of the Commission that 
presented the draft of the Reform to the Pope, held a confer- 
ence at the Pontifical University of Salamanca entitled: Causes, 
Characteristics, Purpose and the Entry into Force of the Reform 


The correct application of this reform requires, on one 
hand, that those who work in the Tnbunals of the Church 
should have an in depth knowledge of the reform, an on the 
other hand, that those who, in the future, should be u- orpor- 
ated into such structures will have received adequate | onical 
formation. In order to better understand the meaning, atent, 
and relevance of this legislative reform, we have sc it to 
make the texts of these conferences available to the Ang. phone 
world. Bearing in mind the moment in which they were pro 
nounced, we have considered it suitable to publish, an 
Appendix, consisting of the two motu propno, Mitis Judex 
Dominus lesus and Mitis et Misericors lesus, as well as those 
documents which complete the reform: the mens of the Holy 
Father published in L'Osservatore Romano on November 5, 
2015, as well as the Pontifical Rescript of December 7, 2015. 
For a better understanding of the wishes and intention of the 
Pope, we added his speeches to the Roman Rota on January 28, 
2016, and to the participants in the course organized by the 


_—, 
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Roman Rota on March 12, 2016. As a complement to the above, 
we have published the answers, related to the subject, of the 
Pontifical Council for Legislative Texts (as on their website on 
May 4, 2016). When there were no official translations of the 
texts in the Appendix, we have taken them from other sources 
or have carried them out directly ourselves. 


lam grateful for the effort and the labor of the Translators 
and of the other Editors. My gratitude is, logically, directed to 
the Authors as well. Without each of them this publication 
would not have come about. 


Patricia M. DUGAN 
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THE REFORM OF THE 
CANONICAL PROCESS FOR 
THE DECLARATION OF NULLITY 
OF MARRIAGE 


Commentary on the m. p. of Pope Francis 
Mitis Iudex Dominus Iesus and Mitis et Misericors Iesus 
of 15 August 2015 


A — Background to and reasons 

for the new legislation 
| think it would help if I began by clarifying a few concepts, 
bearing in mind that I am not talking exclusively to canonists 
and theologians, as it is important to be very clear about the 
issue we are dealing with. 

The topic is the canonical process for a declaration of nul- 
lity of marriage. Note well: for a declaration of nullity 

It involves a process leading to a declaration of nullity: in 
other words, to establishing first of all whether a marriage is 
null, and then, if so, to declaring its nullity. 

It is not therefore a process leading to an annulment of 
marriage. 
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Nullity and annulment are two distinct concepts: q 
ing the nullity of a marriage is completely different 
decreeing the annulment of a marriage. 


€clar- 
from 


There are numerous reasons why a marriage may be n 
although this is not the time to list and comment on ea’ 
Suffice it to mention one: the exclusion of indissolubility. es 

The marriage nullity process consists, then, in establish 
ing whether in a specific marriage there exist any of the ue 
that would make it null. But it is important to note that it is S 
question of proving the actual existence, rather than vint 
the possible existence, of some ground of nullity. To put it 
another way, the marriage nullity process is a process pro rei 
veritate: for establishing the truth. 


What we have said so far does not present any difficul- 
ties, since it expresses the doctrine and practice which have 
been accepted without question. 


Where the problem does lie is in the delicate pastora 
realm, and it has to do with the streamlining of marriage nul 
lity processes, so that a more caring service can be provide 
for the faithful who find themselves in such a situation. 


Here we should make another observation: one which 
easy to grasp. Marriage nullity processes can c< vainly t 
made more rapid, but their nature as an investigatio. into tl 
truth must always be fully respected. 


It would be helpful now to start out from a point prior 
the two m. p. themselves: specifically, from the proposals 
the Synod Fathers at the Extraordinary Synod of Octol 
2014, which were presented to the Pope at that Synod and 
the intersynodal period. 


I. The proposals of the Extraordinary Synod of 
October 2014 and the intersynodal period 


Let us look once again at the documents dealing with 
matter. 


a 


CoccoPALMERIO The Reform of the Canonical Process 


Two texts from the Relatio Synodi: 


A great number of Synod Fathers emphasized the need to 
make the procedure in cases of nullity more accessible 
and less time-consuming, and, if possible, at no expense. 
They proposed, among others, the dispensation of the 
requirement of second instance for confirming sentences, 
the possibility of establishing an administrative means 
under the jurisdiction of the diocesan bishop; and a sim- 

le process to be used in cases where nullity is clearly 
evident. Some Synod Fathers, however, were opposed to 
these proposals, because they felt that they would not 
guarantee a reliable judgment. In all these cases, the 
Synod Fathers emphasized the primary character of 
ascertaining the truth about the validity of the marriage 
bond. Among other proposals, the role which faith plays 
in persons who marry could possibly be examined in 
ascertaining the validity of the sacrament of marriage, all 
the while maintaining that the marriage of two baptized 
Christians is always a sacrament (n. 48). 


With respect to marriage cases, the streamlining of the 
procedure, requested by many Synod Fathers, in addi- 


tion to the preparation of a sufficient number of persons 
_ clerics and lay people - primarily dedicated to this work 
S will require increased responsibility of the diocesan 


bishop. This work could be done through specially 
je trained counsellors who would be able to offer free advice 

to the concerned parties on the validity of their marriage. 
This work could be done in an office or by qualified per- 
sons (cf. Dignitas Connubii, art. 113, 1) (n. 49). 


to 

of A brief text from the Questions: 
er 

in | A great number of Synod Fathers emphasized the need to 


make the procedure in cases of nullity more accessible 

and less time-consuming, and, if possible, at no expense 

(n. 47). 

The Instrumentum laboris of the XIV Ordinary General 
Assembly, held in 2015, expresses it thus: 


this 
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What we have said so far does not present any difficul. 
ties, since it expresses the doctrine and practice which have 
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Where the problem does lie is in the delicate pastoral 
realm, and it has to do with the streamlining of marriage nul- 
lity processes, so that a more caring service can be provided 
for the faithful who find themselves in such a situation. 


Here we should make another observation: one which is 
easy to grasp. Marriage nullity processes can certainly be 
made more rapid, but their nature as an investigation: into the 
truth must always be fully respected. 


It would be helpful now to start out from a point prior to 
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Two texts from the Relatio Synodi: 


A great number of Synod Fathers emphasized the need to 
make the procedure in cases of nullity more accessible 
and less time-consuming, and, if possible, at no expense. 
They proposed, among others, the dispensation of the 
requirement of second instance for confirming sentences, 
the possibility of establishing an administrative means 
under the jurisdiction of the diocesan bishop; and a sim- 
ple process to be used in cases where nullity is clearly 
evident. Some Synod Fathers, however, were opposed to 
these proposals, because they felt that they would not 
guarantee a reliable judgment. In all these cases, the 
Synod Fathers emphasized the primary character of 
ascertaining the truth about the validity of the marriage 
bond. Among other proposals, the role which faith plays 
in persons who marry could possibly be examined in 
ascertaining the validity of the sacrament of marriage, all 
the while maintaining that the marriage of two baptized 
Christians is always a sacrament (n. 48). 


With respect to marriage cases, the streamlining of the 
procedure, requested by many Synod Fathers, in addi- 
tion to the preparation of a sufficient number of persons 
-clerics and lay people - primarily dedicated to this work 
will require increased responsibility of the diocesan 
bishop. This work could be done through specially 
+rained counsellors who would be able to offer free advice 
to the concerned parties on the validity of their marriage. 
This work could be done in an office or by qualified per- 
sons (cf. Dignitas Connubii, art. 113, 1) (n. 49). 


A brief text from the Questions: 


A great number of Synod Fathers emphasized the need to 
make the procedure in cases of nullity more accessible 
and less time-consuming, and, if possible, at no expense 


(n. 47). 
The Instrumentum laboris of the XIV Ordinary General 
Assembly, held in 2015, expresses it thus: 
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ing annulment prvadunes for MAMARE MOTE accessi}}, 
i pmesonsuming and possibly free of charge 


Regarding ¢ Aperees name suggest that diocpapa Provide 
a continuing service af mamage counselling at no 
anene On the guesban of seoand instanoe for con. 
homing sentences, a sigTuhcant number are in favour of 
olminating i vat leaving the possibility of appeal to the 
detender af the band ar either of the parties concerned. 
On the contrary. no agreement exists on whether the dio. 
aman bishop aught assume responsibility for the proced- 
ure same pant out problem areas. Nevertheless, a 
sigruhcant number agree an the possible use of the sum. 
man process in canan law in clear cases of nullity. 


In Cases al the validity of consent in marriage, most 
agreed an the umpartance af the faith of those to be mar- 
med and suggested a variety of approaches to be exam- 
med turther (n 115). 


One proposal wanted each diocese to provide, at no 
charge miormanon, counselling and mediation in mat- 
tem related to the pastoral care of families, especially for 
tose m troubled marriages and those who are separe*=d. 
An effechve service of this kind could help people uster- 
take è judicial process, which in the history of the Cè: cch 
seeme lo be the most reliable way of discerning and =. er- 
unng tie true validity of a marnage. In additio- the 
Teques! came from vanous parts of the world fo: an 
increases number af ecclesiastical courts and greater 
decentralization in ther regard and for providing them 
with Qualified and competent personnel (n. 117). 


The texts we have quoted give us some sort of guidance 
as to possible ways forward: abolishing, at least in certain 
cases, the double coniormuny sentence; possibly having a sin- 
Ble judge, even a lay person; greater numbers of personnel, 
above all with more availability for serving in the ecclesias- 
tical tribunals. In short: Speeding up the processes for the dec- 
laration of nullity of a canonical marriage. 


—a—___,, 


andar Tha Rainen of fhe C anemic! P rewsas 


nw ë year 


We Vere Srancia’s response, in the form of the 
twa m p of 15 August 2015 


streamlining the processes tO 
poferrinn, Pope Francis established, on 27 August 2014, a Spe 
cial € ommittee a wrt et “task force” possible 
apolutions The Committee was sresited over DY the 
the Roman Rota, | aluo formed part ot On 15 August Pope 
Francis was pven the conclusions of the | ommitter 
that i$, the text of the twom p wh wh we are presen tins here, 
entitled Mites ludex Dominus lesus and Mitis et Virsericors IESUS 
These were signed the sme tay, 15 August 201. ind were 


subsequently published on 4 September 3013; the date of ‘heir 
coming into force w the 


as Axed as 4 December 

dates correspond to three feasts of tw Blessed Virgin 
The first m. p. introduces severa’ nanges to the ode sf 
Canon Law (CIC) concerning „ann. 1671-1691, and the second 
modifies the Code of Canons of the aster" “hurches CONCETMNS, 
cann 1357-1377. In both cases the canons im question reter tO 
declaranon of mullity of marriage- 


ro the first motu propre 


With 4 view fe which we are 


to study 
Dean of 


4 work, 


as can be wen, 
Vary 


processes for the 
We will limit our atennor 


B - The content of the m- p- Mins ludex 


This motu propre consist of 4 Preamble, seven Articles - 
which modify cann 1671-1691 - and lastly, some procedural 
lity cases. 


Rules for handling marriage nu 
a) The Preamble can be viewed as consisting of Two 


parts. 
In the first part the aim 
m. p. and briefly describe the circums 
drafting. In this respect the following wo 
We have decided to publish these prov isions that favour 
not the nullity of marriage», but the speed of processes a> 


is to set out the reasons for the 
tances and history of its 
rds are of interest 


add 
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well as the simplicity due them, lest the clouds of doubt 
overshadow the hearts of the faithful awaiting a decision 
regarding their state because of a delayed sentence 
(Preamble, 6" paragraph). 


The second part contains a list, using Roman numerals, 
of eight principles which will serve as a framework for the 
canons. 


We will explain all this in greater detail as we present our 
analysis of the specific texts. 


b) The seven articles modify the CIC, Part MI, Title I, 
Chapter I, which deals with cases concerning the declaration 
of nullity of marriage; thus they modify cann. 1671-1691. Each 
article bears a title which refers, naturally enough, to certain 
of those canons, specifically as follows: Art. 1: The competent 
forum and tribunals (cann. 1671-1673); Art. 2: The right to 
challenge a marriage (can. 1674); Art. 3: The introduction and 
instruction of the case (cann. 1675-1678); Art. 4: The judgment, 
its appeals and its effects (cann. 1679-1682); Art. 5: The briefer 
matrimonial process before the bishop (cann. 1683-1487); 


Art. 6: The documentary process (cann. 1688-1690); Art. 7: 
General norms (can. 1691). 


c) The procedural Rules for dealing with matrimonial 
nullity cases are given in twenty-one articles. 


At the end of the section setting out the amended canons, 
the Supreme Legislator says the following: 


Attached and made part hereof are the procedural rules 
that we considered necessary for the proper and accurate 
implementation of this new law, which must be observed 


diligently to foster the good of the faithful (2™ of the con- 
cluding paragraphs). 


Articles 1-6 deal with matters of a eneral 
Articles 7-21 are divided into six titles, which Taa ae a 
first six of the seven articles in the body of the canons referred 
to above. 


a 
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The question might be asked: what is the nature and 
juridical value of the procedural Rules we are looking at? 


AS far as their nature is concerned, I think the commen- 
taries which have appeared up to now are agreed that the said 


Rules are simply an instruction. 


As for their juridical value, since the Rules are situated in 
the document after the Pope’s signature, the problem arises as 
to whether the Rules have the authority of the Pope as legisla- 
tor. It seems to me that there is a simple solution to this ques- 
tion. Even though the Rules are placed after the signature, the 
author of the motu proprio makes them equally his own by 


virtue of the words I have quoted above. Therefore in my 


opinion they enjoy the authority of the Legislator himself. 


The time has come to examine the content of the docu- 


ment analytically. 


1. The spirit and purpose of the motu proprio 


This is dealt with primarily in the Preamble. We will limit our- 


selves to pointing out three elements: 

1. The first clear element is the Pope’s intention to 
emphasize the power, and consequently the right and duty, of 
diocesan bishops to judge their own faithful. This is reflected 
in the following statement: “this supreme and universal 
power of binding and loosing here on earth asserts, strength- 
ens and protects the power of Pastors of particular Churches, 
by virtue of which they have the sacred right and duty before 
the Lord to enact judgment toward those entrusted to their 


care” (1* paragraph). 


However, it is not $ 
existence of such a power 
of restoring its exercise in pr 


As the Code states: 
for all cases which are not expressly 
udge of first instance is the diocesan 


o much a question of asserting the 
(cf. LG, n. 97; CIC, can. 1673, § 1) as 


actice. 


In each diocese and 
excepted in law, the j 
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“chop. He can exercise his judicial power either person- 
a e through others, in accordance with the following 
canons (can. 1419, § 1). 


The situation had arisen in which the “personal” exe reise 
of power had fallen into disuse, and attention was given o nly 
to acting “through others”. The motu proprio, however, wishe, 
to revive the personal exercise of judicial power by the dio. 
cesan bishop in the service of his faithful. 


2. The second element is the pastoral desire to eliminate 
the obstacles which the faithful frequently encounter when 
they come up against the Church’s judicial structures, such ag 
the difficulty, in some places and in entire countries, of 
obtaining access to the tribunal; or the complexity of the judi- 
cial process, meaning that in practice it is not possible, or at 
any rate it is difficult to know and receive the Church’s judg- 
ment on whether the marriage itself is null. 


In this regard we read the following statements: “The 
desire for this reform is fed by the great number of Christian 
faithful who, as they seek to assuage their consciences, are often 
kept back from the juridical structures of the Church because of 
physical or moral distance. Thus charity and mercy demand 
that the Church, like a good mother, be near her children who 
feel themselves estranged from her” (5" paragraph). 


Pastoral concern leads the Pope to make it easier to 
approach the ecclesiastical tribunals and to simplify and 
speed up the procedure for the declaration of nullity. 


3. The third element is the response to the “desiderata” 


of the Fathers of the Extraordinary Synod of October 2014 and 
the intersynodal period. 


Let us look at the following text: “All of this also reflects 
the wishes of the majority of our brother bishops gathered at 


the recent Extraordinary Synod who were asking for a more 
streamlined and readil 


dily accessible judicial process (cf. Relatio 
Synodi, n. 48). Agreeing wholeheartedly with their wishes, We 
have decided to publish these provisions that favour not the 


—— 
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nullity of marriages, but the speed of processes as well as the 
simplicity due them, lest the clouds of doubt overshadow the 
hearts of the faithful awaiting a decision regarding their state 


because of a delayed sentence” (6" paragraph). 


Il. The composition of the tribunals 


1. The composition of the tribunals is dealt with in can. 1673 
(with reference also to the Preamble, nn. II and IV) and the 


procedural Rule in art. 8. 
Let us take another look at can. 1673: 


Can. 1673 § 1. In each diocese, the judge in first instance 
for cases of nullity or marriage for which the law does not 
expressly make an exception is the diocesan bishop, who 
can exercise judicial power personally or through others, 
according to the norm of law. 


§ 2. The bishop is to establish a diocesan tribunal for his 
diocese to handle cases of nullity of marriage without 
prejudice to the faculty of the same bishop to approach 


another nearby diocesan or interdiocesan tribunal. 


§ 3. Cases of nullity of marriage are reserved to a college 
of three judges. A judge who is a cleric must preside over 
the college, but the other judges may be lay persons. 


§ 4. The bishop moderator, if a collegiate tribunal cannot 
be constituted in the diocese or in a nearby tribunal 
chosen according to the norm of § 2, is to entrust cases to 
a sole clerical judge who, where possible, is to employ 
two assessors of upright life, experts in juridical or human 
sciences, approved by the bishop for this task; unless it is 
otherwise evident, the same single judge has competency 
for those things attributed to the college, the preses, or the 
ponens. 


§ 5. The tribunal of second instance must always be col- 
legiate for validity, according to the prescript of the pre- 
ceding § 3. 
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irst i ls to the m 
ibunal of first instance appea he Metropo). 
eae second instance without prejudice to he 
paina of cann. 1438-1439 and 1444. 


Then there is the procedural Rule in art. 8, which 
also look at once more: 


Art. 8 § 1. In dioceses which lack their own tribunals, the 
bishop should take care that, as soon as possible, persons 
are formed who can zealously assist in setting up mar- 
riage tribunals, even by means of courses in well- 
established and continuous institutions sponsored by the 
diocese or in cooperation with groupings of dioceses and 
with the assistance of the Apostolic See. 


§ 2. The bishop can withdraw from an interdiocesan tri- 
bunal constituted in accordance with can. 1423. 


2. We can now examine the various parts. 


a) The motu proprio presupposes the doctrine according 
to which the diocesan bishop is judge in his particular Church; 
consequently it states that the tribunal can also consist of the 
diocesan bishop alone (can. 1673, § 1) 


To quote the Preamble: 


b) Closer examination, however, reveals that can. 1673 
states that the diocesan bishop is not the only person who can 
exercise judicial power in his Particular Church: 


_ ©. 
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s obligation to estab- 


- it points out the diocesan bishop’ 
cases of declaration 


sh a diocesan tribunal which can judge 


li 
ty of marriage on his behalf, 


of nulli 
— it gives the diocesan bishop the faculty in any case to 
approach a nearby diocesan or interdiocesan tribunal (§ 2). 


c) The canon goes on to deal with two problems which 
we might describe as “old chestnuts”: that of the collegiate 
judge and that of the clerical or lay judge. 

These problems are resolved by the following 
dispositions: 

_ if possible, the tribunal should be co 
three members who are all clerics; 

L however, if it is not possible for all three members to be 
clerics, it is permissible for only one of them to be acleric and to 
preside over the tribunal, while the other two are lay persons, 

— if, finally, it is not possible for the tribunal to be collegi- 
ate, the bishop moderator entrusts the case to a single judge, 
who must be a cleric: this single clerical judge would have to 
make use, if possible, of two assessors of upright life and 
expert in juridical or human sciences, and approved by the 
bishop for this task (§§ 3-4). 

d) It establishes that the second instance tribunal must 
always be collegiate and must be formed according to the 


provisions in § 3 (§ 5). 

e) Finally, can. 1673 establishes that appeals from the 
first instance tribunal are to be made to the metropolitan see, 
which is therefore the second instance tribunal, without preju- 
dice to the provisions of cann. 1438-1439 and 1444 (§ 6). 


As the Preamble states: 

V. Appeal to the metropolitan see. — It is necessary that the 
appeal process be restored to the metropolitan see, espe- 
cially since that duty, insofar as the metropolitan see is 
the head of the ecclesiastical province, stands out through 
time as a stable and distinctive sign of synodality in the 


Church. 


llegiate, formed of 


Mitis ludex 
by the m. P. 
Reform Enacted 
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t forum 

II]. The competen ae 

+ | The competent forum ig dealt with in can. 1672 and the pro. 
ne C 


cedural Rule in art. /. 


Can. 1672 says the following: | 

egarding the nullity of marriage not 
et 1672 tlc See, the competencies are: 1” the 
renal of the place in which the marriage was cele- 
tribuna’ © the tribunal of the place in which either or both 
brated; 2° the a ‘-domicile; 3° the tribu- 
Pl of the place in which in fact most of the proofs must 


be collected. 


The procedural Rule states: 
j j . 1672 are th 
7 § 1. The titles of competence in can. 16/2 are the 
a eon in as much as possible the principle of 
proximity between the judges and the parties. 


Aad 


§ 2. Through the cooperation between tribunals men- 
tioned in can. 1418, care is to be taken that everyone, par- 
ties or witnesses, can participate in the process at a 
minimum of cost. 


Can. 1672 replaces and reforms can. 1673, nn. 2-4, which 
granted competence to the tribunal of the place in which the 
respondent had domicile or quasi-domicile (n. 2); only under 
strict conditions would competence be given to the tribunal of 
the place of domicile or quasi-domicile of the petitioner (n. 3); 
and competence could be granted to the tribunal of the place 
in which the majority of the proofs were to be gathered, but 
again subject to similar strict conditions (n. 4). 


IV. The introduction of the case 


Concerning the introduction of the case, let us look at can. 1676, 
§§ 1-4, and the procedural Rule in Art. 11, § 2. 


Can. 1676 § 1. After receiving the libellus, the judicial 
vicar, if he considers that it has some basis, admits it and, 
by a decree appended to the bottom of the libellus itself, is 
to order that a copy be communicated to the defender of 


COCCOPALMERIO The Reform of the Canonical Process 15 


the bond and, unless the libellus was signed by both par- 
ties, to the respondent, giving them a period of fifteen 
days to express their views on the petition. 

§ 2. After the above-mentioned deadline has passed, and 
after the other party has been admonished to express his 
or her views if and insofar as necessary, and after the 
defender of the bond has been heard, the judicial vicar is 
to determine by his decree the formula of the doubt and 
is to decide whether the case is to be treated with the 
ordinary process or with the briefer Process according to 
cann. 1683-1687. This decree is to be communicated 
immediately to the parties and the defender of the bond. 


§ 3. If the case is to be handled thro 


ugh the ordinary pro- 
cess, the judicial vicar, by the same decree, is to arrange 


the constitution of a college of judges or of a single judge 
with two assessors according to can. 1673, § 4. 


§ 4. However, if the briefer process is decided upon, the 
judicial vicar proceeds according to the norm of can. 1685. 


The procedural Rule in Art. 11, § 2 specifies: 


A respondent who remits himself or herself to the justice 
of the tribunal, or, when properly cited, once more, makes 
no response, is deemed not to object to the petition. 


Can. 1676 replaces can. 1677. 


It seems to me that can. 1676 contains two novelties. The 
first is the decision the judicial vicar needs to take: whether to 
deal with the case using the ordinary process, or the briefer 
process instead. The second is the need to know whether or 
not the other party is going to take part in the case, as this is 


one of the requirements for being able to use the briefer pro- 
cess (cf. can. 1683, n. 1). 


V. The instruction of the case 


Concerning the instruction of the case, we need to take into 
consideration can. 1678, §§ 1-2. 
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Ill. The competent forum 
" 


X| The competent forum is dealt with in can. 1672 and the a 
cedural Rule in art. 7. 


Can. 1672 says the following: 


Can. 1672. In cases regarding the nullity of marriage not 
reserved to the Apostolic See, the competencies are: 1° th, 
tribunal of the place in which the marriage was cele. 
brated; 2° the tribunal of the place in which either or both 
parties have a domicile or a quasi-domicile; 3° the tribu. 
nal of the place in which in fact most of the proofs must 
be collected. 


The procedural Rule states: 


Art. 7 § 1. The titles of competence in can. 1672 are the 
same, observing in as much as possible the Principle of 
proximity between the judges and the parties. 


Aad 


§ 2. Through the cooperation between tribunals men- 
tioned in can. 1418, care is to be taken that everyone, par- 
ties or witnesses, can participate in the process at a 
minimum of cost. 


Can. 1672 replaces and reforms can. 1673, nn. 2-4, which 
granted competence to the tribunal of the place in which the 
respondent had domicile or quasi-domicile (n. 2); only under 
strict conditions would competence be given to the tribunal of 
the place of domicile or quasi-domicile of the petitioner (n. 3); 
and competence could be granted to the tribunal « the place 
in which the majority of the proofs were to be gathered, but 
again subject to similar strict conditions (n. 4). 


IV. The introduction of the case 


Concerning the introduction of the case, let us look at can. 1676, 
§§ 1-4, and the procedural Rule in Art. 11, § 2. 


Can. 1676 § 1. After receiving the libellus, the judicial 
vicar, if he considers that it has some basis, admits it and, 
by a decree appended to the bottom of the libellus itself, is 
to order that a copy be communicated to the defender of 
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the bond and, unless the libellus was signed by both par- 
ties, to the respondent, giving them a period of fifteen 
days to express their views on the petition. 


g 2. After the above-mentioned deadline has passed, and 
after the other party has been admonished to express his 
or her views if and insofar as necessary, and after the 
defender of the bond has been heard, the judicial vicar 1s 
to determine by his decree the formula of the doubt and 
is to decide whether the case is to be treated with the 
ordinary process or with the briefer process according to 
cann. 1683-1687. This decree is to be communicated 
immediately to the parties and the defender of the bond. 


§ 3. If the case is to be handled through the ordinary pro- 
cess, the judicial vicar, by the same decree, is to arrange 
the constitution of a college of judges or of a single judge 
with two assessors according to can. 1673, § 4. 


§ 4. However, if the briefer process is decided upon, the 
judicial vicar proceeds according to the norm of can. 1685. 


The procedural Rule in Art. 11, § 2 specifies: 


A respondent who remits himself or herself to the justice 
of the tribunal, or, when properly cited, once more, makes 
no response, is deemed not to object to the petition. 


Can. 1676 replaces can. 1677. 


It seems to me that can. 1676 contains two novelties. The 
first is the decision the judicial vicar needs to take: whether to 
deal with the case using the ordinary process, or the briefer 
process instead. The second is the need to know whether or 
not the other party is going to take part in the case, as this is 
one of the requirements for being able to use the briefer pro- 
cess (cf. can. 1683, n. 1). 


V. The instruction of the case 


Concerning the instruction of the case, we need to take into 
consideration can. 1678, §§ 1-2. 
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ity of marriage, a judici 
In cases of the nullity o BS, 4 Judicial 
mer mA d the declarations of the parties, possibly 
co gN py witnesses to the credibility of the parties, 
suppo the force of full proof, to be evaluated by the 


can have dered all the indications and sup. 


he has consi 
actor unless other elements are present which 


weaken them. 


§ 2. In the same case’, the testimony of one witness can 


produce full proof if it concerns à qualified witness mak- 
ing a deposition concerning matters done ex officio, or 
unless the circumstances of things and persons suggest it. 


Can. 1678 has replaced can. 1679, § 1, which in tum 
referred to can. 1536. Can. 1678, § 2 is new. 


It seems to me that there is only one novelty in these two 
paragraphs of can. 1678. 


Specifically the novelty is in § 1, and it consists in the 
statement that a judicial confession and the declarations of 
the parties can have the force of full proof if the other condi- 
tions specified in the text are satisfied, whereas can. 1679, § 1 
stated, in relation to can. 1536, that a judicial confession and 
the declarations of the parties had probative value, albeit not 
full. Nevertheless can. 1536 qualified this latter indication 
with the phrase “unless there are other elements which wholly 
corroborate them”, so that the novelty turns out to be a fairly 
minor one. 


That the deposition of one witness can amount to full 
proof is not a novelty, as it is already foreseen in can. 1573. 


VI. Abolition of the double confirming sentence 


1. This is dealt with in the Preambl -16 h 
procedural Rules in Arts. 12-13. E 


Quoting the Preamble: 


ee a e sentence in favour of nullity is effective. 
arane ty Ge that a double conforming decision 
of the nullity of a marriage was no longer 


ož 
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necessary to enable the parties to enter into a new canon- 
ical marriage. Rather, moral certainty on the part of the 
first judge in accord with the norm of law is sufficient. 


Let us look only at cann. 1679 and 1680, §§ 1-2: 


Can. 1679. The sentence that first declared the nullity of 
the marriage, once the terms as determined by cann. 
1630-1633 have passed, becomes executive. 


Can. 1680 § 1. The party who considers himself or herself 
aggrieved, as well as the promoter of justice and the 
defender of the bond, have the right to introduce a com- 
plaint of nullity of the judgment or appeal against the 
sentence, according to cann. 1619-1640. 


§ 2. After the time limits established by law for the appeal 
and its prosecution have passed, and after the judicial 
acts have been received by the tribunal of higher instance, 
a college of judges is established, the defender of the 
bond is designated, and the parties are admonished to 
put forth their observations within the prescribed time 
limit; after this time period has passed, if the appeal 
clearly appears merely dilatory, the collegiate tribunal 
confirms the sentence of the prior instance by decree. 


We also have the procedural Rules in Arts. 12-13: 


Art. 12. To achieve the moral certainty required by law, a 
preponderance of proofs and indications is not sufficient, 
but it is required that any prudent doubt of making an 
error, in law or in fact, is excluded, even if the mere pos- 
sibility of the contrary is not removed. 


Art. 13. If a party expressly declares that he or she objects 
to receiving any notices about the case, that party is held 
to have renounced the faculty of receiving a copy of the 
sentence. In this case, that party may be notified of the 
dispositive part of the sentence. 


| 2. To get a feel for the significance of the change introduced 


by the norms just quoted, we can look at the present canons 


which require a double confirming sentence ( 
and 1684, § 1) 


is abolished (can. 1679). 


cann. 1682, § 1, 
, and compare them to the new one, in which it 


itis Iud 
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nfirmed on appea 
been declared invalid may con 
1684, § 1). | 
The new norms prov! 
first declared the nullity 
[established] ... have passe | 
Consequently itis no longer obligatory to appeal ex o fitin 


to a second level. 
«+2 etill possible - it could not be otherwise ~ tg 
al is ele ae since the new laws also provi de: 
ae eo who considers himself or herself aggrieved, as 
well the promoter of justice and the defender of the b ond, 
have the right to introduce a complaint of nullity of the judg- 
ment or appeal against the sentence (can. 1680, § 1). 


Note should be taken however of an important novelty: 
“if the appeal clearly appears merely dilatory, the collegiate 
tribunal confirms the sentence of the prior instance by decree” 
(can. 1680, § 2). 


can, 


de differently: “The sentence that 
of the marriage, once the term, 
d, becomes executive” (can. 1679) 


VII. The processus brevior 


Another significant innovation, again introduced with a view 
to the streamlining of matrimonial nullity processes, is that of 
the so-called processus brevior. 


1. This is dealt with in the Preamble, cann. 1683-1687 and the 
procedural Rules in Arts. 14-20, 


The Preamble says: 


IV. - Briefer process. - For indeed, in simplifying the ordin- 
ary process for handling marriage cases, a sort of briefer 
Process was devised - besides the current documentary 
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rocedure - to be applied in those cases where the alleged 
nullity of marriage is supported by particularly clear 
arguments. 


I am well aware that a shortened process could endanger 


the principle of the indissolubility of marriage. Precisely 


because of that that I wanted the bishop 


the judge in such a process, since by virtue of his pasto 


office he, together with Peter, 


is the greatest guarantee of 


Catholic unity in faith and discipline. 


As regards cann. 1683-1687: 


Can. 1683. The diocesan bishop himself is competent to 
judge cases of the nullity of marriage with the briefer pro- 
cess whenever: 


1° the petition is proposed by both spouses or by one of 
them, with the consent of the other; 


2° circumstances of things and persons recur, with sub- 
stantiating testimonies and records, which do not demand 
a more accurate inquiry or investigation, and which ren- 
der the nullity manifest. 


Can. 1684. The libellus introducing the briefer process, in 
addition to those things enumerated in can. 1504, must: 
1° set forth briefly, fully, and clearly the facts on which the 
petition is based; 2° indicate the proofs, which can be 
immediately collected by the judge; 3° exhibit the docu- 
ments, in an attachment, upon which the petition is 
based. 


Can. 1685. The judicial vicar, by the same decree which 
determines the formula of the doubt, having named an 
instructor and an assessor, cites all who must take part to 
a session, which in turn must be held within thirty days 
according to can. 1686. 


Can. 1686. The instructor, insofar as possible, collects the 
proofs in a single session and establishes a time limit of 
fifteen days to present the observations in favour of the 
bond and the defence briefs of the parties, if there are any. 


himself to be made 
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1. After he has received the acts, the dioces 
gent consulted. with the instructor and a 
assessor, and having considered the observations of the 
defender of the bond and, if there are any, the defence 
briefs of the parties, is to issue the sentence if moral certi- 
tude about the nullity of marriage 1s reached. Otherwise, 
he refers the case to the ordinary method. 


§ 2. The full text of the sentence, with the reasons 


expressed, is to be communicated to the parties as swiftly 


as possible. 

g 3. An appeal against the sentence of the bishop is made 
to the metropolitan or to the Roman Rota; if, however, the 
sentence was rendered by the metropolitan, the appeal is 
made to the senior suffragan; if against the sentence of 
another bishop who does not have a superior authority 
below the Roman Pontiff, appeal is made to the bishop 
selected by him in a stable manner. 


g 4. If the appeal clearly appears merely dilatory, the 
metropolitan or the bishop mentioned in § 3, or the dean 
of the Roman Rota, is to reject it by his decree at the out- 
set; if the appeal is admitted, however, the case is remit- 
ted to the ordinary method at the second level. 


Thirdly, regarding the procedural Rules in Arts. 14-20: 


Art. 14 § 1. Among the circumstances of things ari per- 

sons that can allow a case for nullity of marriage to be han- 

dled by means of the briefer process according, to cann. 

1683-1687, are included, for example: the defect of faith 

which can generate simulation of consent or error that 
determines the will; a brief conjugal cohabitation; an abor- 
tion procured to avoid procreation; an obstinate persis- 
tence in an extraconjugal relationship at the time of the 
wedding or immediately following it; the deceitful con- 
cealment of sterility, or grave contagious illness, Or chil- 
dren from a previous relationship, or incarcerations, a 
cause of marriage completely extraneous to married life, 
or consisting of the unexpected pregnancy of the woman, 
physical violence inflicted to extort consent, the defect of 


use of reason which is proved by medical documents, 
etc. 
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§ 2. Among the documents supporting this petition are 
included all medical records that can clearly render use- 
less the requirement of an ex officio expert. 


Art. 15. If the libellus was presented to introduce the 
ordinary process, but the judicial vicar believes the case 
may be treated with the briefer process, he is, in the noti- 
fication of the libellus according to can. 1676, §1, to invite 
the respondent who has not signed the libellus to make 
known to the tribunal whether he or she intends to enter 
and take an interest in the process. As often as is neces- 
sary, he invites the party or parties who have signed the 
libellus to complete it as soon as possible according to the 
norm of can. 1684. 


Art. 16. The judicial vicar can designate himself as an 
instructor; but to the extent possible, he is to name an 
instructor from the diocese where the case originated. 


Art. 17. In issuing the citation in accordance with can. 
1685, the parties are informed that, if possible, they are to 
make available, at least three days prior to the session for 
the instruction of the case, those specific points of the 
matter upon which the parties or the witnesses are to be 
questioned, unless they are attached to the libellus. 


Art. 18 § 1. The parties and their advocates can be present 
for the examination of other parties and witnesses unless 
the instructor, on account of circumstances of things and 
persons, decides to proceed otherwise. 


§ 2. The responses of the parties and witnesses are to be 
rendered in writing by the notary, but in a summary way 
and only that which refers to the substance of the dis- 
puted marriage. 


Art. 19. If the case is instructed at an interdiocesan tribu- 
nal, the bishop who is to pronounce the sentence is the 
one of that place according to the competence established 
in accordance with can. 1672. If there are several, the 
principle of proximity between the parties and the judge 
is observed as far as possible. 
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diocesan bishop determines accor ding to 
cee ane the way in which to pronounce the 


sentence. 


2. The sentence which is signed by the bishop and certi. 


j isely explains th 
é otary, briefly and concise"y p ny 
ied Oe decision and or dinarily the pat ties are notified 
veithin one month of the day of the decision. 


9. Let us look now at the structural elements of the briefer 


process. 

2.1. The judge is the diocesan bishop, and he personally is the 
one who is to give the sentence. This is contained in the pre. 
cise expression in the Code: “The diocesan bishop himself i 
competent to judge cases... (can. 1683). 


a) We might ask whether it is possible to delegate this 
activity. The answer is negative. It is not possible in this 
specific case to invoke can. 134 in respect of vicars general and 
episcopal vicars and the instrument of the special mandate, 
because what is involved there is not judicial power but exec- 
utive power. Nor is it relevant to refer to can. 135, § 3 (“Judicial 
power, which is possessed by judges and judicial colleges, ... 
cannot be delegated except for the performance of acts prep- 
aratory to some decree or judgment”) since in the case of the 
briefer process and of the diocesan bishop what is involved 
are not the preparatory acts but the sentence itself. 


We should note in addition that the judicial power of the 
judges - the judicial vicar and others — is an ordinary power, 
albeit vicarious to that of the diocesan bishop, ari! it is con- 
ferred on them by the Code itself, that is, by the Legislator 
himself, and certainly not by the diocesan bishop. 


b) We might still wonder whether in the wording of can. 
1683 (“Ipsi Episcopo dioecesano competit iudicare causas de 
matrimonii nullitate processu breviore”) the word “competit” 
creates only a capacity, and therefore only a right, or whether 
it also gives rise to an obligation. In fact it might appeat point 
less to affirm any such competence, since the competence 5 
the diocesan bishop is already affirmed, without leaving any 


_ way similar to that foreseen for switching over to the process 
l super rato) states: “The consent of both parties required to 
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room for doubt, in can. 1419, § 1: “In each diocese and for all 
cases not expressly excepted in law, the judge of first instance 
is the diocesan bishop. He can exercise his judicial power 
either personally or through others”. That being the case, 
what need is there to repeat what has already been said else- 
where? The answer seems to be that the intention is to affirm 
not simply a capacity, but something special in addition, and 
hence a sort of obligation. 


9.2. There are two conditions for allowing the “processus 
brevior”. 


a) The first is that “the petition is proposed by both 
spouses or by one of them, with the consent of the other” (can. 
1683, n. 1). The nullity case is introduced by both parties, who 
must therefore be convinced of the nullity of the marriage, 
and consequently are in a non-litigious situation. If the nullity 
case is introduced by only one of the parties, the other needs 
to consent to the briefer process taking place. 


A reply of the Pontifical Council for Legislative Texts 
(Prot. N. 15139/2015) states that “The brief process cannot be 
used, if the respondent remains silent, does not sign the peti- 
tion or declare his consent”. Another reply from the same | 
Dicastery (Prot. 15138/2015), in the context of possibly switch- 
ing over from the ordinary process to the briefer process (in a 


enge 


initiate this procedure is a condition sine qua non.” 
dataa essen 


b) The second condition is that “circumstance of things 
and persons recur, with substantiating testimonies and records, 
which do not demand a more accurate inquiry or investiga- 
tion, and which render the nullity manifest” (can. 1683, n. 2). 


How are these phrases to be understood? We would reply 
simply by giving a couple of examples showing the fulfilment 
of the main condition mentioned here. The first example 
might be the case of a set of testimonies given by persons of 
authority which are in complete agreement with one another. 
The second might consist of medical certificates that are 
straightforward and therefore of obvious interpretation. 


A 
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The two conditions referred to above (and incl 
the two numbers of can. 1683) must be fulfilled at the i 


ý . “a: ` a“ a 
time; otherwise it isnot possible to use the “processus brevi Me 


. . Or” 
2.3. The written request for the introduction of the casesho , 
meet the following requirements: ulg 


a) “in addition to those things enumerated in can 159 
[the libellus] must: 1° set forth briefly, fully, and clearly u, 
facts on which the petition is based; 2° indicate the Pro he 
which can be immediately collected by the judge; 3° Ares 
the documents, in an attachment, upon which the Petition 
based” (can. 1684). is 


b) It is prepared without knowing in advance Whethe 
the process will be the briefer or the ordinary one. In a 
event, since the briefer process demands the fulfilment of 
stricter requirements, it is more reasonable to Prepare the 
written request with all the elements necessary to be able tö 


use that process. 


c) It is addressed, not to the diocesan bishop, but to the 
judicial vicar. This detail is clear from can. 1676, § 1: “After 
receiving the libellus, the judicial vicar...”. 


2.4. The starting point for the briefer process consists in a 
number of acts carried out by the judicial vicar. 


a) The first thing the judicial vicar needs to do is to decide 
whether the case should be sent for the briefer process or the 
ordinary process. 


The decision depends on the fulfilment or otherwise of 
the two essential conditions we have described above. 


Therefore the judicial vicar should immediately check, 
on the one hand, whether there exist the testimonial and 
documentary proofs “which do not demand a more accurate 
inquiry or investigation, and which render the nullity mani- 
fest” (can. 1683, n. 2), and on the other, whether “the petition 


is proposed by both spouses or by one of them, with the con- 
sent of the other” (can. 1683, n. 1) 


Ee i} 
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In the absence of the consent of the other spouse, the judi- 


icar “is to order that a copy be communicated ... tO the 


jal V 
se dent] a period of fifteen days 


espondent, giving [the respon 
- k press [his or her] views on the petition” (can. 1676, § 1). 


Once that period has expired, “and after the other party has 
been admonished to express his or her views if and insofar as 
necessary, ++ the judicial vicar is to determine by his decree 
the formula of the doubt and is to decide whether the case 1S 
to be treated with the ordinary process or with the briefer pro- 
cess according to cann. 1683-1687” (can. 1676, § 2). 

is a recourse possible 
the briefer process? We 
ered, as we have not 


We would raise the question: 
against a decree of non-admittance to 
will have to leave the question unansw 
been able to enter into it. 

Can. 1676, § 4, refers to can. 1685 once it has been decided 
that the case will be dealt with by the briefer process: “if the 
briefer process is decided upon, the judicial vicar proceeds 
according to the norm of can. 1685”. 


2.5. The manner in which the briefer process develops, and 
the acts of the judicial vicar. 

a) The judicial vicar, by a decree: 

~ determines the formula of the doubt; 


— names an instructor and an assessor; 


— cites to a session all those who must take part: the 
defender of the bond, the parties and the witnesses (can. 1685). 


b) The instructor is equivalent to the auditor in can. 1428, 
which we set out below: 


Can. 1428 §1. The judge or the president of a collegiate 
tribunal can designate an auditor, selected either from the 
judges of the tribunal or from persons the bishop approves 
for this function, to instruct the case. 


§2. The bishop can approve for the function of auditor 
clerics or lay persons outstanding for their good charac- 
ter, prudence, and doctrine. 
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_It is for the auditor, according to the mandate of 
ae only to collect the proofs and hand those collect 
over to the judge. Unless the mandate of the judge Ga 
vents it, however, the auditor can in the meantime decide 
what proofs are to be collected and in what manner if o 
question may arise about this while the auditor exercises 


his or her function. 
We read in one learned commentary: 


“The function of the auditor (previously called instructor 
is configured in such a way as to make the process above 
all swifter, by entrusting the instruction — that is, the 
activity of collecting the proofs — to a person other than 
the judge or the (president of the) collegiate tribunal. The 
requirements for that task are certainly less important 
that those required to be a judge (§ 2; DC [Dignitas con- 
nubii, art.] 50 § 2). The powers of the auditor in the activ- 
ity of collecting the proofs are defined in the canon, but 
they are further determined by the mandate of the judge 
who has entrusted the auditor with this task (§ 3)” (Codice 
di diritto canonico commentato, published by the editorial 
board of Quaderni di Diritto Ecclesiale, Ancora, Milan 2009, 
pp. 1139-1140). 


As can be seen, the figure of the instructor is completely 
in line with the aim of the motu proprio to speed up nullity 
processes. It is also to be noted that this is a task w ch can be 
entrusted to non-clerics, that is, consecrated and }', persons, 
male or female. 


c) The figure of the assessor is regulated ir can. 1424, 
which states the following: 


Can. 1424. In any trial, a single judge can employ two 
assessors who consult with him; they are to be clerics Or 
lay persons of upright life. 


Concerning the obligation to name an assessor, the words 


“where possible” (in can. 1673, § 4) could also be said to apply 
to the briefer process (cf. can. 1685). 


> 
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2.6. The development of the briefer process and the acts of 
the instructor. 
The instructor, insofar as possible, 

single session and establishes a time | 

resent the observations in favour of the bond an 
briefs of the parties, if there are any (can. 1686). 
2.7. The development of the briefer process and 
the diocesan bishop. 


collects the proofs ina 
imit of fifteen days tO 
d the defence 


the acts of 


After he has received the acts, the diocesan bishop, hav- 


ing consulted with the instructor 
considered the observations of the 
if there are any, the defence briefs of the p 
sentence if moral certitude about the nu 
reached. Otherwise, he refers the case to the ordinary me 


(can. 1687, § 1). 


and the assessor, and having 
defender of the bond and, 
arties, is to issue the 
llity of marriage is 
thod 


The full text of the sentence, with the reasons expressed, 


is to be communicated to the parties as S 
(can. 1687, § 2). 

a) The diocesan bishop shoul 
about the nullity of the marriage w 
case. If he reaches it, he gives the appro 
lity (can. 1687, § 1). Ifhe does not reach it, he refers th 
the ordinary process (ibid.). 

b) To reach m l 
lity, the diocesan bishop is assiste 


wiftly as possible 


d reach moral certitude 
hich is the object of the 
priate sentence of nul- 
e case to 


oral certitude and give the sentence of nul- 
d by the instructor and the 


assessor (cf. can. 1687,§ 1: “having consulted with the instructor 


and the assessor”). 


However, 
erly. What does it con 
depends on a fundamental presuppo 
bishop who has to reach, in a person 
moral certitude 
can give, ina personal and co 
nullity of that marriage. 


we need to understand this assistance prop- 
sist of? The answer to this question 
sition: it is the diocesan 
al and convinced manner, 
about the nullity of the marriage so that he 
nvinced manner, the sentence of 
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. arincl een established, the specifi 
Once this principle has» by the instructor and ‘ve 
given tot 7 vonsist, nor can it consist, in offering him, so 
e itude which they have arrived at, thie 
e need for him to reach the same moral certitude 
at were the case, 1t would falsify and rende. 
T the bisho p's activity and the whole of the briefer 


process. ' 4 ot 
ontrary, their help snou consist in presenting ț 

the a si all the elements of the case, oli. 0 
the different aspects and allowing him in this way to come to 
viction about the nullity of that mar. 


If things work in that way, it will be easy or possible, even 
for diocesan bishops who do not have canonical expertise, to 
fulfil this sensitive ministry in a suitable fashion. 

the development of the briefer process and 
the appeal against the sentence of the diocesan bishop, we can 
distinguish two separate moments, together with the issues 


that arise in connection with each of these. 


a) The presentation of the appeal 


An appeal against the sentence of the bishop is made to 
the metropolitan or to the Roman Rota; if, howeve?, the sen- 
tence was rendered by the metropolitan, the appeal is made to 
the senior suffragan; if against the sentence of another bishop 
who does not have a superior authority below the Roman 
Pontiff, appeal is made to the bishop selected by him in 4 
stable manner (can. 1687, § 3). 


7.8. In relation to 


Concerning the meaning of the “senior suffragan”, 4 


py is m the Pontifical Council for Legislative Texts 0 

the a er 2015 interprets this term to mean the suffragan ° 

Pa we — see, since “juridical security in the 

Jod ri alas requires that the recipient of the appe? 
e stable and not subject to continual changes”. 
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b) Admission or rejection of the appeal 


If the appeal clearly a 

ppears merely dilatory, th 

olitan a the bishop mentioned in § 3 he fea of rA 
ane s is to reject it by his decree at the outset; if the 
appeal is admitted, however, the case is remitted to the ordin- 
ary method at the second level (can. 1687, § 4). 


Ua a enquire, however, about the meaning of this 
mere y latory appeal. In this regard Mgr Adolfo Zambon, 
udicial vicar of the Regional Ecclesiastical Tribunal of 
Triveneto, writes: “Is it possible to envisage an appeal in the 
briefer process, after there has been a joint petition and an 
affirmative response to the petition for a declaration of nullity? | 
Such a possibility is not excluded in a case in which, for 
example, the defender of the bond considers it morally neces- 
sary to appeal, or a case where one of the parties was aware, 
on seeing the sentence, of not having declared important facts 
in accordance with the truth, or when differences arise between 
the spouses (in which case the appeal may on occasion be 
merely dilatory)” (pro manuscripto, Venice, 19 October 2015, 


pp. 18-19). 
2.9. As can be seen, the processus brevior is a structure 
very dynamic and therefore swift. 

Nevertheless, what will gradually provide the structure 
with greater precision and give it its definitive configuration 
is judicial praxis. 

The same can be said of the other novelties, especially 
those we have referred to above. It needs to be remembered, 
among other things, that the Church is spread across all the 


continents, and the experience of very different places will 
contribute to a better understanding and to possible clarifica- 


tions in the law. 

At this point I think it wo 
from Mgr Zambon, relating t 
briefer process: “J will now add 
this point I have taken it for gran 


which is 


uld be useful to cite another text 
o the role of advocates in the 
a further clarification: up to 
ted that an advocate will be 
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: e that the parties can represent themse . 
ae a ae opinion the complexity and juri dice es 
ledge needed for presenting à pl oad the briefer Proces 
require the presence of an advocate. Otherwise it woulg Ss 
assumed that the parties had the ee Juridical-canonica) 
knowledge, which might easily not be the case in reality T 
structure of the briefer process shows more clearly ie 

opinion — the value of the advocate. Indeed, without eat 
into the ethical aspects involved in the choice of a competers 
Tribunal, it is the advocate himself who initially checkt 
whether or not the required elements exist for the briefer pro. 
cess. In a situation in which those elements are present but he 
does not diligently carry out the preliminary examination for 
the preparation of the written petition, if the judicial vicar 
decides not to ask for the inclusion of that document so that it 
can be referred to the briefer process, the result will be that 
because of the advocate’s manner of acting, the case will bë 
dealt with according to the ordinary process” (loc. cit., p. 14). 


Salamanca, November 2015 
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SOME QUESTIONS COMMON 
TO THE THREE PROCESSES 
FOR THE DECLARATION OF NULLITY 
OF MARRIAGE SET QUT IN THE 
MOTU PROPRIO MITIS IUDEX 


1. Premise 


The “Final Report of the Synod 
Francis” (October 24* 2015, no. 82), turning 1ts attention to 
ishops in a conclusion approved with 244 votes in 
favor and only 16 against, says: “The implementation (of the 
two m. p. on cases ity of iage) constitutes ... 4 great 
responsibility for diocesan Ordinaries, called to judge some 
cases themselves and, in all cases, to ensure for the faithful an 
easier access to justice. This entails the training of an adequate 
staff, composed of clergy and laity, who devote themselves to 
this ecclesial service a5 4 priority”. My paper is given in order 
to help the comprehension and application of the new law, 
wished for by Pope Francis and by the Synod assembly, with- 

i being exhaustive, leaving to one side sev- 
estions for reasons of space, and without 
matic evaluation of the new law. 


——— 

* Editors’ Note. The full original text in Italian is published in Ius Ecclesiae 28 

(2016), 13-37. This translation has been updated, with the author’s permission, 
to take into account some legislative developments subsequent to the conference 


at which this paper was given. 


gnacted by the Mm. P Milis ludex 
The Reform © 


myself to mentioning some questions ON the 
Į will limit ied 5 concert the three trials of Marriage 
-namics ot o t the ordina j P rocess, the shorter ProceRS 
Tity ise put shop" â ve documentary process, The 

yY $ ajacesan DIS tin Church) and the m. p. Mitis el 


fore the dioc“ for the ’ 
na siti Judi i ( Oriental Churches) are substantially ident. 
Eric (for Oat ofeach Ponta Consequently, in order 
i the deve 5 Į will not refer to the new law for the 
save time a tc we er, it does appear Neca] to refer 
iental Churches: ve of the Ratio procedendi of the two m. p 
the Instruction Dignitas eon. 


ize | would li 
+] will summanz more than 

be re is brief, aS is the number of pages planned for 
ilat > Ecclesiae, together with the paper by Prof. 


neta that we will listen to shortly. 


The normative nature of the “procedural rules” 
(ratio procedendi) given in the two m. p. 
h motu proprio is composed of twenty-one “caricns ” which, 
ning the same numbering, substitute the same number of 
ons from the two codes, concerning the “Cases t0 Declare 
Nullity of Marriage”. To each motu proprio P 

edural rules (ratio procedendi) cesnposed of 
p. Mitis Iudex, I will 


rm 
EDL 
tat pe Nw 


attached proc 
nty-one ‘articles’ (hereafter, for m. 

to “MI can.” or “RP art.”). In my opinion, the RP form 
single document with the canons of the motu proprio and, 
ame under the formal presentation of “articles”, double 
anons of each code on cases for the declaration of nullity 


arriages. This helps avoid using numbered subparts in 


1 the case of obvious matrimoni 
obvious matrimonial nullity the process is brief ~ one must now 
By the will 


gid the terms f ummary’ 4 P 
1 authority of Pope a administrative’... .” (Pro Vito PINTO, j 
lity, “L’Osservatore Rows rocedural reform pertaining to declarations of marriage 
‘dlp a cpl O September 2015, P- > 
sociatio.org /reposito we repository /Llobell_Lumsa.pdf; http:// ww 
ian, are published in S oneta_Lumsa.pdf. The two original 
us Ecclesiae 28 (2016), 13-37 and 39-61. 
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A aye ^“ Q 
the numbering of the canons (2°. 9 — tf el 
are of a legislative nature strict ” ete.) In effect, these rules 
jaws because produced and isili d are authentically 
and they introduce a a by the Legislator 
these rules are placed after a By eae COGE Ie Foe that 
because the Pope makes them ne ee, x vies 
nature. Francis does not reserve a CENE T 
wenty-0ne canons bech e term motu proprio to the 
cause the RP are part of it too. ” Attached 
and made part hereof are the procedural rules that we con- 
sidered necessary for the proper and accurate implementa- 
tion of this new law, which must be observed diligently to 
foster the good of the faithful”. Also, the Pope, after men- 
tioning the RP but still prior to his signature, ines to 
include in the motu proprio the new canons and the articles of 
the RP: “What we have established by means of this motu pro- 
prio, (i.e. the 21 canons and the 21 articles| we deem valid and 
lasting, notwithstanding any provision to the contrary, even 
those worthy of meriting most special mention” . 


The RP could appear to be simply a general executive 
decree, rather than an instructw. In etfect, the RP do not pos- 
sess the characteristic typical to mstructiones of being “given 
fo: the use of those whose duty 1s to see that laws are executed 
and oblige them in the execution of the laws” (can. 34 § 1). 
General executive decrees, on the contrary, are given for all 
those to whom a law applies and have as their content the 
more precise determining of how a law 1s to be observed (ct. 
canons 31-33). However, the RP are not a general executive 
decree either because the legislator himself is the author and, 
therefore, according to can- 29 they are a law properly speak- | 
ing and are gove by the dispositions of the canons on 
laws. Certainly, the RP are one part of the entire law promul- | 
motu p roprio by the legistator tumsett~ For this reason, It 


gated 


3 On the “flexibility” of the promulgation of some recent laws, cf Joaguin 


onti, in Hector FRANCESCHI ~ 
essi e procedure penali: zoiluppi recenti, in | Faa 
nee ee Shee matrimonium” Tem di diritto matrimoniale 2 proces- 


Micuet Á ORTZ (Eds arsità della Santa Croce. V Corso di aggiornamento 
16-20 settembre 2013", 
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rtinent to hypothesize upon an approp 
pe fe is stricto eee a cana a de” 
ey uncil for Legislative lexts (hereaft , 
the Pontifical Co it was called differently) affirms. ay 


lo in 


Orm” 
pal 
COme 


has derogatory force over particular or s 
law if it has been expressly provided for by law®. We wil 


back to this point shortly. 


4. Cf. General Regulations of the Roman Curia, 30 April 1999 - 7 February 2011, arts, 
126 e 126 bis. 

5. “On the subject of the juridical sources to bear in mind on this question, can. 
20 CIC ... establishes that “lex universalis minime derogat iuri particulari aut 
speciali, nisi aliud in iure expresse caveatur”. Consequently, art. 8 § 2 RP, a uni- 
versal norm, would only derogate motu proprio Qua cura, a particular pontifical 
norm for Italy, if an explicit derogation were indicated by the Supreme 
Legislator, which is not the case here. Therefore, the dispositions of motu pro- 
prio Qua cura, upon the basis of which other measures, including economic 
measures, have been adopted by the Italian episcopate, should be considered 
as fully in force. For this reason, Bishops who might consider it necessary to 
withdraw from the regional tribunals will have to obtain from the Holy See the 
relative “dispensation” from the general norm, and for which the Tribunal of 
the Apostolic Signatura is competent under art. 124 of Ap. const. Pastor Bonus 
of 28 June 1988, AAS 80 (1988) 841-930. This Supreme Tribunal is also comp® 
tent in such cases, for approving the tribunal of second instance chosen by 
: F (can. 1438, 2° CIC)” (PCLT, Specific Reply on can. 19: ai 
F is : all Se established by M.P. “Qua cura”, Prot. N. a as 
iy ORE I w http: / /www.delegumtextibus.va /content/ Fi oii 
of Canon =e pleted English translation in Supplement to a0. 
i notated, Gratianus, Montreal, Wilson & Lafleur, 2016, PF ito sa 

Ocumentary appendix to this publication, infra, p- 176). 


Note: thi 0 
ote: this reply has been removed from the webpage, probably because | 


number I in the Rescriptum ex audientia of 7 December 2015, containing s 


explici i 
P. 8 mie i ha ofm.p. Qua cura (cf. L'Osservatore Romano, 12 December 
e documentary appendix ta thio wathlinatinn infra. n. 166): 


i EPEY S en" 
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3, Concerning the sources of the law 
on declaratory processes of marriage nullity 
and the validity of the Instruction 
Dignitas connubii 


The text of § 3 of can. 1691 in the MP states: “In other proce- 
dural matters, the canons on trials in general and on the ordi- 
nary contentious trial must be applied unless the nature of the 
matter precludes it; the special norms for cases concerning the 


status of persons and cases pertaining to the public good are 
to be observed”: of the RP specifies this: “Since th 
Code of Canon Law must be applied in all matters, withou 
rejudice to special norms, even matrimonial processes 1 
accord with can. 1691 § 3, the present ratio does not intend t 
explain in detail a summary of the whole process, but more 
specifically to illustrate the main legislative changes and, 


where appropriate, to complete it”. 


The omission of any reference to DC in MP Mitis et 


Misericors is justified, bearing in mind that DC “concerns only 
the tribunals of the Latin Church” (DC art. 1 § 1). However, 
the silence of Mitis Iudex on DC’s remaining in force allows 
for several interpretations. On one hand, it could be held that 


Pope Francis has used modest expressions for DC that could 
justify the interpretation according to which Mitis Iudex, with 
ts silence, has effectively abrogated DC. Indeed, during his 
speech to the participants of the congress on DC organized by 
the Pontifical Gregorian University, Pope Francis declared on 
January 24th 2015 that DC “is not meant for the specialists of 
the law, but rather for those who work in the local tribunals. 


It is in fact a modest but use 


ful vademecum... ’. 

On the other hand, however, once we have gone beyond 

the initial impression of “debunking” that is typical of 
Francis’ practical commo 


nsense in communications, we must 


_ 
6. Francis, Address to Participants in an International Congress sponsored by the 
Faculty of Canon Law of the Pontifical Gregorian University, 24 January 2015, in 


AAS 107 (2015) 192-193. (Translation: www.vatican.va) 
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ize that DC is intended “for those who Work : 

eae bunis", so first of all the judges, amon g sei the 
should also count the diocesan bishop, as Pope Francis : i 
insisted in the new law. Concerning the finality of DC, as 
has said that it is aimed at a conducting of trials that are Neis 
“certain and swift. It is a certain undertaking inasmuch > 
marks and explains with clarity the substance of the prow it 
itself, thus the moral certainty: it requires that on the o Esg 
there be no shred of prudent, positive doubt of error, 

the mere possibility of the contrary cannot be utterly exclu e 
(cf. Dignitas connubii, art. 247 § 2). It is a swift undertakin 
inasmuch as — and common experience teaches us this — re 
who knows the road well travels and moves quicker 
Knowledge, and I might add custom, in conjunction with this 
Instruction will also be able to help the ministers of tribunals 
in the future to shorten the procedural stage, which the 
spouses themselves perceive as long and arduous. Thus far 
there has not been an examination of all the resources that the 
Instruction has made available for an expedited process, one 
stripped of all formalism as an end in and of itself”. 


This description of DC’s finality and the service it is called 
to give in cases for nullity of marriage is consister, therefore, 
with the objectives proposed by the synod fathers during the 
2014 extraordinary assembly and received in Bitis Iudex. 
However, because, as we have seen indicated in art. 6 of the 
RP, the new norms do “not intend to explain in detail a sum- 
mary of the whole process” it is necessary to maintain a cor- 
stant reference to the CIC and, consequently, to DC, precisely 
because it applies the CIC to cases for nullity of marriage. 
Logically, the references to CIC and DC must be subordinate 
to the dispositions of the new law; at least until such time as 4 


new instructio is promulgated to help judges decide case 
without dela 


y but also in a way that adheres to the truth. 
Anyway, the writing of the new instructio will need to be pr 
ceded by an adequate breaking-in period for the importa 
modifications to trials for nullity of marriage that Mitis lude 


“Ven if 


7. Ibidem. 
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as introduced. This means avoiding a situation analogous to 
the one that sprung from the 1970 Norms for the United States of 
4 but on a universal level®, In fact those Norms dedi- 
cated only twenty-three articles to cover the entire trial for nw 
lity of marriage in first and second instance, and they were 
applied while forgetting many institutions of law because, in 
some way, the indispensable ratio legis of trials for nullity of 
marriage was lost from view: declaring the truth - as Pope 


Francis indica ted on the return journey from the USA: “This --- 
ut it is not a divorce, 


Motu Proprio helps speed up Wiis OS a sacrament, an 
o is indissoluble when it is a sacrament, and 


=Church cannot change this. itis doctrine. It is an indissok- a 
ubte sacrament. i there to prove that what D“ 
“Cathouc 


se a sacrament was nota sacrament”. Howevet, 
divorce does not exist. Either there was no ma 
what nullity means: it did not exist —, OF it does exist, and is 
. <dissoluble. fhisis Clear . eproposing DC, as Pope Francis - 


has done’, as a vademecum for applying the new law and filling 
its lacunae could offer a balanced path between incisive reform 


and respect for non-negotiable principles. 


in any case, (as Cardinal Francesco Coccopalmerio said 
at the presentation of the new law, with reference to the pro- 
cessus brevior), “judicial practice will render the structure more 
precise and definitive. The same thing should be serenely said 
for the other innovations ..- { 


Church covers all continents and the experiences of many dif- 
ater comprehension and 


ferent environments will bring 
possibly normative precisions””. This is why the PCLT, at the 


ee 
8. Cf. COUNCIL FOR uRCH, Novus modus procedendi 
in causis nullitatis matrimonii app tatibus Foederatis Americ 
Septentrionalis, 28 April 1970 (original in English with Latin translation), in 
Documenta recentiora circa rem 


IGNATIUS GORDON — ZENON GROCHOLEWSKI, 
matrimonialem et processualem, vol. 1, Pontificia Universitas Gregoriana, Romae, 


1977, nos. 1380-1428, pP- 242-252. 

9. Cf. Francis, Address, 24 January 2015, cit. in note 6. 
10. Comments by Card. Francesco Coccopalmerio, IL 3, during the presentation 
of the motu proprio in the Holy See Press Office, 8 Septembe 
ress.vatican.va/ content/ salastampa /it/ bollettino /pubblico/ 2015/09/08/ 


0654/ 01439.htmlitcocc. 
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inning of October 2015, opened a section on jį 
peak specific questions, without purporting to Sre bsitg 
“the formal value of authentic replies as understoo din Vide 
ons 16 § 1 CIC and 1498 § 1 CCEO and art. 155 of Ap. can. 
Pastor bonus; these replies are the result of Studies und ertak 
by the Dicastery and indicate the position of the Ponne 
Council for Legislative Texts on a specific question o i 
effects indicated in canons 19 CIC and 1501 CCEO»u, he 


4. The right of the Diocesan bishop to withdraw 
from the inter-diocesan tribunal and personally 
judge a case with the triple procedure 
for declaring the nullity of a marriage? 


Article 8 § 2 of the RP, in more explicit terms than the new 
canon 1673 § 2, provides that: “The bishop can withdraw from 
an interdiocesan tribunal constituted in accordance with can. 
1423”. Number 1 of the “mens of the Pontiff” (8 November 
2015) sets out the freedom of the diocesan bishop to judge per- 
sonally (indeed, in the processus brevior this is an obligation), or 
through his diocesan tribunal, the cases for marriage nullity 
that are not reserved to the Holy See: “the diocesan bishop has 
the original and free right to personally exercise the function 
of judge and to establish his own diocesan tribunal”. Following 
this, no. I of the rescript of 7 December 2015 underlines the 
abrogation of all norms that might in any way limit this free- 
dom: “The laws for reforming the aforementioned marriage 
nullity process abrogate or derogate every law or norms to the 
11. Cf. http://www.delegumtextibus.va /content /testilegislativi /it/rispost™ 
By eee s 
ote. The point of view expr ; ell in his conference 
30 October 2015" (http:// shite eC Oia a Llobell_Lums@ 
pdf), regarding the 


Personal exercise of judicial power by a diocesan one 
coincides s ially with the affi tore 
La ‘mens’ del Pontefice. Sulla riforma dei processi matrimoniali”, in LO o 
Romano, 8 November 2015; and see no. I of the Rescriptum ex audien g's 
7 December 2015. In this translation of Prof. Llobell’s conference the on 
detailed development of th - 


i a 
is point has itted, and re laced by 
reference to the subsequent P been omitted, a pP 


NE A =N, OOE 


s Common to the Three Processes 


41 


Some Question 


contrary hitherto applicable: ge special — 
if approved in forma specifica (eg. the m. p. QHA Cura 
redecessor Pius XI in times very different from 


neral, particular oF 


the present ; 
The same conclusion is indicated by Pope Francis’ insis- 
” towards the 


tent reminders of the need for “decentralisation 
f the competencies “cen- 


ower of diocesan bishops of many © 
yen the importance © 


tralised” under the Roman Pontiff”. Gi 
this question, and not only for Italy, a clarification from the 
4 and has indeed been 


legislator stricto sensu was opportune 
given”. 


5, Institutions of law required as essential due 


to the judicial and declaratory nature 


of each of the three procedures set out 
for cases of declaring the nullity of marriage 


In the press conference during the return flight from 

Philadelphia to Rome (September 27% 2015)!*, Pope Francis 

replied in this way toa question on the m. p.: “In the reform 

eed witha healthy ‘decentralization’”. FRANCIS, Allocution 

50* anniversary of the Institution of the Synod of Bishops, 
os. 16 and 32. 


Ap. Ex. Evangelii gaudium, N 
er-diocesan tribunals can 


a 
13. “Isee the need to proc 
on the occasion of the 
47 October 2015; Cf. FRANCIS, 
14. Pope Francis has referred to the problems that int 
pose in large countries, such as Arg the desire that justice be 
moved closer to the faithful whenever there is the personnel necessary for this 
(cf. FRANCIS, “Greeting of His i i icipants in a course 
on marriage organise i lof the Roman Rota”, 5 November 2014, 
in Bulletin of the Holy 
15. Cf. number I of the R 
explicit abrogation O 
riforma dei processi matrimoniali, 
also possible to consult the Roman 


See Press Office). 

escriptum ex audientia of 7 December 2015, containing the 
f m.p. Qua cura; see also: “La ‘mens’ del Pontefice. Sulla 
in L'Osservatore Romano, 8 November 2015. It is 
Rota’s guide: APOSTOLIC TRIBUNAL OF THE 
RoMAN ROTA, Sussidium for the application of the m.p. Mitis Iudex Dominus lesus, 
Vatican City, January 2016: http:// www.rotaromana.va /content/ dam/ 
rotaromana / documenti/ Sussidio/ Subsidium%2c%20english.pdf at pp- 18, 19, 
24 and 25. While not a law stricto sensu, it is an attempt to clarify how the per- 
sonal judicial power of the bishop can be exercised, particularly with reference 


to the processus brevior. 
16. Cf. Bulletin of the Holy See Press Office, 28 September 2015. 


sed the door on the administra, 

of the processe® oe ee could have entered. (.., me 
path through which ‘cial path.” “The majority of the S = 
Pa always be the ed (...) asked for tais: a speeding’ 
fathers at last a 7 marriage. (...) This (...) Motu Propri 
of trials for nU 28 aken for trials, but it is not a divo l0 
helps with the isin issoluble when it is a Sacrament : 4 
because a cannot change this. It is doctrine. It is nd 
-no =; ro sacrament. The legal procedure is there to in 
eN seemed a sacrament was not a sacrament.” 
a . Pe 

The relationship between protecting the indissolubij 
of marriage and the use of judicial procedure rather than 
of mat ative procedure is supported by the Introduction to 
the m. p.: “cases of nullity to be handled in a judicial rather 
than an administrative way.. „due to the unparalleled need to 
safeguard the truth of the sacred bond: something ensured by 
the judicial order”. 

This “need to safeguard the truth of the sacred bond” 
supposes that the sentence given can only be of a “declara- 
tory” nature. This means that the judge can pronounce in 
favor of the nullity of a marriage only when convinced that at 
the moment of the wedding the spouses were incapable, or 
had excluded marriage, or had excluded one of its nas 
i ipe Si adie or were in error as to the essential con- 

o marry, etc. 


ae Janae required in order to affirm that a 

areh ct A judicial” and “declaratory”, there are 

the parties in e impartiality of the judge, equality of all 

must reach thr , and the moral certainty that the judge 
ough the free evaluation of the evidence. 


5.1. The impartiali 
, tty of the jud 
merciful pastoral chari ty ge and 
udicial impartial; 
to give satisfaction requires that the judge have no interest 
Spouses or to the dete de satisfaction to one or both © p 
nder of the bond — although this last risk 
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seems rather improbable. The judge must be truly convinced 
that the decision reached will help the spouses’ salus animarum 
in so far as the decision reflects the truth. This principle shows 
itself in many New Testament passages. Perhaps the best 
known of these include Jesus’ words “the truth will set you 
free” (Jn. 8:32) and the dialogue during his trial with his judge 
Pontius Pilate: “Pilate said to him: “Truth, what is that?”, and 
going out once more to the Jews he said: “I can find no case 
against him”, ... But the Jews replied: “If you set him free, you 
are no friend of Caesar!”... So he handed him over to them to 
be crucified.” (Jn. 18: 38; Jn. 19: 12, 16). Lack of impartiality, 
indeed, leads to deciding in favor of someone who one wants 
to please, leaving the truth to one side. 


Pastoral charity should always be present in every eccle- 
sial activity. However, charity cannot influence judicial impar- 
tiality, because charity does not mean always giving what is 
desired by the person asking for the nullity of the marriage to 
be declared, not even if both spouses do share the request”. 
Charity supposes truth, following Jesus words, transmitted, 
again, by John: “Do not judge according to appearances, let 
your judgment be according to what is right” (Jn. 7, 24). The 
importance of impartiality in judging was solemnly pro- 
claimed by Saint Paul in his first letter to Timothy: “Before 
God, and before Jesus Christ and the angels he has chosen, I 
charge you to keep these rules impartially and never to be 
influenced by favouritism” (I Tm. 5:21). 


Indeed, in several passages in “Misericordiae vultus”, the 
Bull of Indiction of the Extraordinary Jubilee of Mercy (April 
11" 2015) (e.g. nos. 17-19) - but especially where considering 
formally the relation between justice and mercy (cf. nos. 20-21) 
~, Pope Francis underlines at the same time the supremacy of 
mercy and the essentiality of justice, manifested in sincere 
repentance for one’s sins (neither denied nor hidden, but 
recognized as such) and in the desire to sin no more and, 


17. Cf. Epuarvo Baura, “Mercy, Oikonomia and Law in the Canonical Marriage 
System”, in P.M. Dugan - L. Navarro (Eds.), Mercy and Law in Marriage, 
Wilson & Lafleur, Montréal 2015, 9-48. 


Rea Ce 
move | sanding repeated failing. ’ 8 
withsta s forgiveness “seventy tie 
l e 
far a hene b S 
18:22): stice but rather expresses Gody 
not opPOS w the sinner, offering him a new 
Mercy reaching OUt Oog, convert, and believe. (...) y 
ce to 100 rene nly justice, he would cease to be 
ont limited himse! tead be like human beings Who ask 
dw apt Bu mere SC no 
ly that Pv ws that an a e alone 
Enough xp aee This is why God goes beyong 
will resultin its a rcy and forgiveness. Yet this does not 
we with his T i d be devalued or rendered super. 
mean that justice "trary: anyone who makes a mistake 
. On the . However, this is just the beginning of 
the ee i d, because one begins to feel the ten- 
d of God. God does not deny justice. He 
derness and mercy d surpasses it with an even greater 
ther envelopes it and Surp ; 
rrathet which we experience love as the foundation of 
ae (Francis, Misericordiae vultus, April 11* 2015, 
no. 21). 
Mitis Iudex does not regulate, and does not affect the 
norms in force, concerning some of the classic manifestations 
of the protection of judicial impartiality, such as the obligation 
to abstain or the possibility of lodging an objecting to a judge 
or one of the other officials of a tribunal (cf. cc. 1449-1451 and 
DC arts. 68-70), among which we should now include the 


instructor and the assessor of the new processus brevior (cf. MI 
can. 1685). 


Mitis ludex’s RP give ample space to the perscnal pasto- 
Pe the diocesan bishop and SEN Meas should 
(cf. arts L5) i faithful in difficult matrimonial situations 
bishop in this io uld not an intervention by the diocesan 
possibility of the e-Judicial pastoral phase, a priori, affect the 
who indeed anns brevior before the diocesan bishop, 
judging? On one pa, o Selenged if he did not abstain from 

and can, 1449 83 states: “If the bishop is the 
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DC art. 22 § 2, after setting out in 
power of the diocesan bish 
expedient that, unless special cat 
personally”. Here we find ourse 
divine law, is typical of the unity 
major Office holders, Furthermo , 
diocesan bishop’s judicial 
power, personally or through a vicarious tribunal, better still 


the spouses was a relative. 


of all other persons who have 
intervened in the ante-judicial Pastoral investigation is differ- 


validly decide the same case in 
another instance or fulfil the role of assessor or defender of 
the bond. They can, however, carry out functions as advocates 


to the spouses, witnesses or experts. (cf. can. 1447; DC arts. 66 
and 113). 


5.2. Equality of both spouses in the trial 


There is no need here to demonstrate why the equality of both 
Spouses in the trial is one of the requirements for a just trial. 
Let it suffice to remember some well-known parts of St. John 
Paul I's allocution to the Roman Rota in 1989: 


“One cannot conceive of a just judgment without ... the 
concrete possibility granted to each party in the case to be 
heard and to be able to know and contradict the requests, 


ctions adopted by the opposin 
aoe parer a de facto defence is nar ls am, i 
the validity of the process provided its concrete i 
sibility is always present. Therefore the Parties *, 
renounce the exercise of the right of defence in a conte 
tious trial” (nos. 3-5). 


is point we should bear in mind that Mitis 
Mo aii of some essential institutions in 2 
whose validity, even with the new law, is beyond doubt Pe 
lowing Mitis Iudex can. 1691 § 3, which refers to the respectiv, 
norms of CIC 1983 and in many cases, in my opinion, also i 
DC. One significant example is offered by the silence of Mit 
Iudex on the obligation, in favor of the spouses and their a dies. 
cates, to allow the inspection of the acts unknown is them, 
save the extraordinary circumstance of keeping an act secret 


Q , (cf. CIC can. 1598 § 1). The relation between the Publication of 
a | the acts and the equality of the spouses and their right to 


adf 


\ defend themselves is clear. The many hermeneutical and 
applicative problems of this essential processual institution 
(covered by one single canon) are well known, but they have 
to a large extent been resolved by Rotal jurisprudence, inte- 
grated with success in eight articles of DC (arts. 229-236), 


However, Mitis Iudex does give due consideration to the 
risk that a simplified procedure might weaken the ce con 
rights ofa spouse who doos natant the request fer nul- 
lity of the marriage, in particular bearing in mind+the new 
system for attributing competency (cf. MI can. 1672; RF EE 7 


§t)-1 herefore, the new can. 1676 § 2 provides for a second 


oal is primarily to 
contribute to the judge’s knowledge of the truth, eens 
The protection of the Spouse who is no 
ticularly clear in the processus brevior be 
bishop. This procedure requires a truly a 
initially or in a second time, by both Spouse 


t petitioner is par- 
fore the diocesan 
ctive cooperation, 
Sand for the “same 
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ounds of nullity”, because in the processus brevior there is no 
ossibility of “equivalent conformity” between two libelli 
with different nomina iuris (cf. MI can. 1683, n. 1; DC arts. 289 
3, and 291 § 2)". Indeed “consent” to the petitioner’s libellus 
on the part of the other spouse — initially respondent — is a 
true cooperation in litigation, made on one’s own initiative or 
adhering to the invitation made by the judicial vicar (cf. RP 
art. 15). However, the condicio sine qua non of active coopera- 
tion in litigation between the two spouses in the processus 
previor is not fulfilled when the respondent remits himself or 
herself to the justice of the tribunal or gives no reply (cf. RP 
art. 11 § 2). “Not opposing” cannot be considered synony- 
mous with “consenting”. The PCLT has declared itself in favor 


of this position”. 


5.3. The free evaluation of evidence 
and the judge’s moral certainty 


Mitis Iudex explicitly mentions moral certainty on five occa- 
sions (still other mentions are implicit), thus demonstrating the 
importance of this institution in the canonical judicial system: 
in the Introduction (as the first point in the “fundamental crite- 
ria... that have guided the work of reform”), in canons 1687 § 1, 
1688, 1689 § 1 and in art. 12%. In the context of this presentation 
of Mitis Iudex it is worth noting that the new law, in RP art. 12, 
has taken up the concept of moral certainty set out by Pius XII 


18. CÉ. Pepro A. MORENO, “La conformità delle sentenze nell’Istruzione Dignitas 
connubii”, Ius Ecclesiae 23 (2011) 627-648; ID., La conformidad de las sentencias, 
Edicep, Valencia, 2012, passim. 

19. Cf. PCLT, Particular Reply ex can. 19, “Change from formal process to process 
brevior”, Prot. N. 15138/2015, 1 October 2015, in http:/ /www.delegumtextibus. 
va/content /testilegislativi /it/risposte-particolari-html; ID., Particular Reply ex 
can. 19, “Consent of both parties required for processus brevior (c. 1683 new)”, 
Prot. N. 15139/2015, 1 October 2015, in ibidem. Infra, Documentary Appendix, 
pp. 170-173. 

20. I have frequently studied moral certainty. Most recently: cf. JOAQUÍN LLOBELL, 
I processi matrimoniali nella Chiesa, EDUSC, Roma, 2015, § 7.4.1, 225-231; ID., “La 
certezza morale sulla quaestio facti e sulla quaestio iuris nelle cause di nullità del 
matrimonio quale istituto assiologico trascendente l'istr. Dignitas connubii”, in 


Ius Ecclesiae, 27 (2015) 479-481. 
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I in 1980”. This 

St. John Paul This con 

tains a definition, was not explicitly fom 

in so far as ! ae f 1983 CIC. However, DC art. 247 T 
. 1608 0 a merely prevailing” 

the nullity of a Marriage te 


aint 

should be noted aa 91 of the procedure for eae of nullity 
d in 1970 for the United States *, and also 
k : iticized by St. John Paul I in his 1989 
that this kam That notwithstanding, the ul norm 

ia “prevailing” certainty was DC. Thi 

pa prohibited the use OF Pally welcomed, both in on 
arene in RP art. 12. However, authentic moral certain 
Ga “certain” (without scruples and without formalism) that it 
has lead Pope Francis to consider that the first declaration of 
the nullity of a marriage is sufficient to make the sen tence exec- 
utive, unless it has been appealed (cf. MI Introduction, funda- 
mental criteria, no. 1). From this it follows that the diocesan 
bishop cannot declare the nullity of a marriage using ‘he proces- 
sus brevior if he has merely reached a conviction of wh» is prob- 
able, even if this goes as far as so-called “prevailing” `ertainty. 
Without moral certainty the bishop must send the ca: to ordi- 
nary trial (cf. MI can. 1687 § 1). Indeed, the mora! cer'sinty on 
the quaestio iuris and on the quaestio facti, referred to ir: RP art. 
12, havea particular relevance in evaluating the facts that allow 
the processus brevior before the diocesan bishop because they 


21. rs pw A Allocution to the Roman Rota, 1 October 1942, AAS 34 (1942) 338- 343 
2011 “Saint Paul Ur H Worstman (Ed.), Papal Allocutions to the Roman Rota 1939- 
rar ee : niversity, Ottawa 2011, pp. 17-22); ST. JOHN Paut II, Allocution 

me Roman Kota, 4 February 1980, n. 6, «AAS» 72 (1980) 172-178 (see also: 


ained. The judge should pronounce sen- 
certitude obtained from the prevailing 
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“can” render manifest the nullity of the marriage (cf MI can 
1683, no. 2 and RP art. 14 § 1). The system of ee certainty 
prevents the considering of these facts (the list is not peremp- 
tory, 8 ven that it begins with “for example” and concludes 
with “etc.”: cf. art. 14 § 1) as being in themselves “automatic” 
reasons for the nullity of the marriage. 


In the context of moral certainty, one important novelty 
can be found in can. 1678 § 1. Firstly because it uses the con- 
cept of “judicial confession” already present in DC art. 179 § 2 
rather than the concept used in can. 1535 (this also corrobor- 
ates the thesis of DC being in force where it is not incompat- 
‘ble with the new law). Secondly, because it apparently 
modifies substantially can. 1536 § 2 and DC art. 180 § 2 on the 

robative strength of the declarations of the parties. In fact, 
while the abrogated norm affirmed that “the force of full proof 
cannot be attributed to them”, Mitis Iudex on the contrary 
indicates that they “can have the force of full proof” (can. 1678 
§ 1). However, this difference is less radical than it might seem 
because both these regulatory systems, even in their clear 
textual dissimilarity, require analogous conditions of applica- 
tion. That is to say that in order for the judge in public cases to 
attribute the force of full proof to the judicial confession and 
the declarations of the parties, these should be “possibly sup- 
ported by witnesses to the credibility of the parties” and 
“ayaluated by the judge after he has considered all the indica- 
tions and supporting factors, unless other elements are present 
which weaken them” (MI can. 1678 § 1). This approach is con- 
firmed by RP art. 12 on moral certainty. 


Also, in canon law the principle of the free evaluation of 
evidence is applied (cf. can. 1608 § 3; DC art. 247 § 4), so that 
“full proof” is that which produces moral certainty in the 
mind of the judge, who must “appraise the proofs according 
to the judge’s own conscience” (cf. can. 1608 § 3; DC arts. 180, 
202). Usually, full proof will not be one single piece of evi- 
dence — the unanimous declaration of the parties, the depos- 
ition of a single “expert witness (cf. new can. 1678 § 2), etc. 
— but, rather, “an aggregate of indications and proofs which, 
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vide the foundation for true cert; 
taken singly, a oi Pa together, no longer leave room for 
ubt on the part of a person of sound judgme. ny 

-< case, therefore, certainty arises from the wise appli: 
In this ca inciple which is absolutely secure and universal 
valid, Aar the principle of a sufficient reason”*, y 
valid, 


Thus, moral certainty should not be Po 
as a subjective criteria for interpreting rea ity, oa that 
cannot be demonstrated to the parties and to the appeals tri. 
bunal on the basis of the acts of the process, €x actis et probatis 
(cf. can. 1608 § 2; DC art. 247 § 3). Moral certainty also con- 
serves an “objective” dimension, and is “communicable” to 
all the addressees of the sentence in the motivations that the 
sentence provides. 


An analogous, non-formalist, reasoning is applicable, in 
“cases of impotence or defect of consent because of mental ill- 
ness or an anomaly of a psychic nature” (new can. 1678 § 3), 
to the possibility of achieving moral certainty founded “all 
medical records that can clearly render useless the require- 
ment of an ex officio expert” (RP art. 14 § 2). 


6. The abrogation of the requirement for a double 
conforming sentence and the right of appeal 


From the first preparatory reflections towards the II Extra- 
seta Lani Assembly of the Synod of Bishops in 2014, 
shai ing E in law for speeding up trials for 
although not a aa 5 hoa a capone si care 

= , ON the opportuni ro- 
a P obligation to have a double a ae Yc 

e Ins umentum laboris for the 2015 Synod pl : d for the 
study of this abrogation (June 234 2015, nos {14 115) "Then 


24. Prus XII, Allocution to the Roman Rota, 1 Oc 
25. Cf. II Extraordinary 
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) j ! 4 
ope Francis considered it opportune to promulgate the two 


n. p. on the new processe Ae 
rior to the Syno ns s for nullity of marriage a month 


The Introduction to indi 

mental criterion of the en ee ee 
double conforming decision in favor of the ae oe 
riage was no longer necessary to enable the parties to enter 
into a new canonical marriage. Rather, moral certainty on the 

art of the first judge in accord with the norm of law is suffi- 
cient”. The new canons of the Motu Proprio specify this cri- 
terion: “The sentence that first declared the nullity of the 
marriage, once the terms as determined by cann. 1630-1633 
[for appeal] have passed, becomes executive” (MI can. 1679). 


. The theme is both important and rich in intricate ques- 
tions. I will limit myself to listing some and pausing briefly on 
some others. 


6.1. The favor veritatis and the “right” to a double 
conforming sentence 


The right to a second instance of j ‘sdiction on decisions 


about the merit of cases is linked with the natural right to 


defence”. The appeal is not a duty but a right held by the pert- 


son (petitioner Or respondent) who has not obtained the result 
wished for in first instance. The unsuccessful party in first 


instance is not obliged to appeal against an unfavourable sen- 


tence, especially when the reasoning of the sentence is CON- 


vincing and, in any case, 
with a second instance in the trial. © 1a 
within the time limits set out 1n law is equivalent to giving up 


26. For a recent analys: on the obligation of the double con- 
forming sentence and its possible abrogation, cf Joaquin eer iy “Prospettive 
e possibili sviluppi della Dignitas connubit. Sull’abrogazione dell'obbligo della 

doppia sentenza conforme”, Periodica 104 (2015) 237-284. esias 

27. Cf. MICHAËL LEGA — grri, Commentarius i” judicia ecclesias- 

tica, vol. 2, Anonima Libraria Cattolica Italiana, Romae, 1950, 974-976; 
FRAN ciscus ROBERT! De processibus, vol. 2, apud Aedes Facultatis luridicae ad 
S. Apollinaris, Romae, 1 26, n. 


thus impedes the admissibilit 


the right to appeal, s the sentence given in first instance è 
later appeal, pe al effects, and become executive. The time 
5 “perem tory”, even if this time limit, in 
“riage nulli did not have this effect (betwee 

cases for MarTiaBY an 9015) because a later appeal was pog 
that, in contrast to earlier norms, this 


ed by CIC 1983 or DC. 


decretalists, the desire that the 
sentence be in conformity with the soe B a possi- 
bility of appealing twice, including the possibility of a third 
conforming sentence. The right to the double appeal guaran- 
teed, by itself, le double conformity of the third sentence with 
at least one of the two preceding sentences. However, while 
noting what is set out in the decretal “Lator” of Alexander II 
(1159-1181) - according to which “The sentence pronounced 
against a marriage never becomes res iudicata, therefore it 
should be revoked without any time limit when an error is 
established”? -, the decretals forbade a third appeal and set 
out the prohibition of appealing against third instance 
sentences”. Although this might seem surprising, the new 
m. p., in abrogating the obligation of the double conforming 


Also, in the time of the 


28. “Cum sententiae in causis matrimonialibus numquam transeant in rem iudi- 
catam, causae ipsae retractari poterunt coram tribunali superiori, non exceptis 
mcrae in quibus appellatio defuerit vel deserta aut perempta fuerit” (S.C. FOR 
scree a P Wie erie Ecclesia, servanda a tribunalibus dioecesa- 

pertractandis causis de nullitate matrimoni 
§ 1, AAS 28 [1936] 313-361), oniorum, 15 August 1936, art. 217 


“Sententi imoni 

ent ant manoum nunqua aneit in rem sta unde 
, quum constat d ” 

I, a. 1159-1181, “Lator”, X.2.277). ".. Pi (summary to ALESSANDRO 


ce : amque decept: i ntra- 
dictione et appellatione cessante faciatis rania ie pai a ul 
permanere” (ibidem, text of the decretal) Pe HKOCEUN ee 

30. Cf. Hononrus Ill (1216-1227), Sua nobis > 
calumniis Clem.2.11.1; FRANCESCO SAL 


29. 


X.2.28.65; CLEMENCE V (1305-1314), U! 
ERNO, “ 


41-87 e 91-118. RIDICO SAMMARINESE 
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PET oe by Benedict XIV in 1741, have “re-estab- 
lishe ei . pa extent the decretalist system: the executive 
nature of the first sentence pro nullitate matrimonii when not 


appealed, and the right to appeal to a tribunal of third instance 
against a second instance sentence that is not in conformity 
with the sentence given at first instance. 


ae dees several hermeneutical questions but, 
concerning the a rogation of the obligation for a second con- 
forming sentence it does not seem that one could speak of a 
change founded, to use concepts made famous by Benedict 
XVI, on “a hermeneutic of discontinuity and rupture”, but 
rather a change founded on “the “hermeneutic of reform”, of 
renewal in the continuity of the one subject-Church which the 
Lord has given to us. She is a subject which increases in time 
and develops, yet always remaining the same, the one subject 
of the journeying People of God”. Indeed 1983 CIC can. 
1641, which concerns the res iudicata in general terms, in addi- 
tion to ratifying what the decretal “Lator” provided for, does 
not prohibit appeal against a second instance sentence if it 
does not comply with that of first instance. This means that 
can. 1641 does not establish the principle of the appeal sen- 
tence’s essential ‘non-appealability’, in contrast with what is 
indeed established in M.P. Sacramentorum sanctitatis tutela 
(2001) and confirmed by the Normae de delictis Congregationi 
pro Doctrina Fidei reservatis (2010). In any case, in tying the 
res iudicata to double conformity of sentence and allowing the 
different circumstances of inadmissibility and of renunciation 
of the right to appeal, can. 1641 unified both the possible ori- 
gin of a formal execution and a material execution, and the 
result produced by both of these under can. 1642 § 2: the exe- 
cutable nature of the sentence, “an action for execution and an 


eee 
31. Bengpict XVI, Christmas address to the Roman Curia, 22 December 2005, 


AAS 98 (2006) 40-53, 46. l l 
32. “Res iudicata habetur: 1° si sententia in secunda instantia prolata fuerit”: M.P. 


Sacramentorum sanctitatis tutela (2001), art. 23; Normae de delictis Congregationi 
pro Doctrina Fidei reservatis (2010), art. 28. 
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n33 Consequently, the unique e Hcy 


“Cases concerning the status of persons cen 


adjud ed matter” («Numquam transeunt in M 
de statu personarum», decretal “Lator”: . 

m T 9 § 1) is that the executable sentence on a 
1643; DC art. nbe more easily impugned with the novum ey, 
sonal status ca than the executable sentence in all the othe, 


f,can. 1 nthe 
T the restitutio in integrum (cf. can. 1645). 


However, the new can. 1681 states: “If a sentence hag 


become effective, one can 80 at any time to a tr ais of the 
third level for a new proposition of the case according to the 
norm of can. 164...”. In fact, can. 1644 provided that in order 
to propose a novum examen it was necessary to have recourse 
“to the appellate tribunal”, that is to say the superior instance 
to the tribunal that pronounced the executive decision, and 
not the tribunal of third instance. Following this criterion, 
with Mitis Iudex, the novum examen should be often presented 
at a tribunal of second instance (among which the Roman 
Rota has a privileged place”), because the executive sentence 
will frequently come from a first instance tribunal. However, 
it seems that Mitis Iudex can. 1681 wishes to reserve consider- 
ation of the nova causae propositio to a tribunal of third instance, 
at least, because such a tribunal is more qualified to prstect, 
where necessary, the stability of the executable sentence”. 


33. D Pe nie material execution, cf. Joaquin 
AAE tesa, cited in nota 33, § 7.7.3, 263-271. On 
their application to MI, I h í ’ 
PP O Mil, | hope to return on another occasi 
34. Cf. MI, fundamental criteria, no. VII, can. 1687 §§ 3e 4 iii 
35. Currently in the Latin Church the universal tah. 
7 Rota. There are three other tribunals of third instance: the trib f th 
rimate of Hungary, the Rotal tribunal of the Apostolic Nun, ides i unala oe 
the tribunal of Freiburg in Germany for first instance sent ciature in Spain, and 
of Cologne judged in appeal from the ordi ences of the Archdiocese 
-_ (cf. St. JoHN PauL II, M.P. Nuntia Yr second instance 
17: Pé pie ein Hispani 
TUngherin” (with decorate Pree hT PORE giudiziaria dd orcas 
54 [1981] 213-231; In, “Deo Prima eee Apollinaris 53 (1980) a7 Pees 
1; In., “Das Primatialgericht von Eszt 80] 272-292 and 
processibus matrimonialibus 6 (1999) 39-53; Remin o ~ Budapest”, De 
Ehenichtigkeitsverfahren. Statistisches aus dem Be WENNER, “Kirchliche 
Bischofskonferenz”, De processibus matrimonialibys 8 [ 2001] Sag der Deutschen 
» NOte 6). 


turae Apostolica 
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Reserving to a third insta 

i irst i nce tribunal the no 

mame oe oo executable sentence in es ee 

oon more a make appealing this execu- 
eee erp than the restitutio in integrum against a 

non- appealed first instance judgement in other cases 


6.2. Concerning the inadmissibilit 
y and the lack 
of grounds for appeal and its pursuance 


As we recalled, the new can. 1679 provides that the sentenc 
which for the first time declares the nullity of a marriage fat 
whatever instance) becomes executive as soon as the time 
limits established for appeal and for its pursuance have 
elapsed. The right to appeal belongs to the party that does not 
obtain the sentence that the party asked for and which was 
detailed in the decree of formulation of the doubt (cf. new 
can. 1680 § 1): both the public party (each case must include, 
ad validitatem, the defender of the bond, and in some rare cases 
the promotor of justice too) and the private party (only the 
spouses, while alive). The object of the appeal, therefore, is 
the request to a superior judge to modify the sentence of lower 
instance that has resulted in the appellant being unsuccessful 
in terms of what was set out in the formulation of the doubt. 
The appellant can appeal against the whole loss produced by 
the sentence or against a part of it. In order for there to be 
legitimate cause to appeal, it is enough that the burden 
inflicted (one that could be entirely just) be objective. 

is an un-negligible difference (and still 
system of the new m. p.) between 


introducing the appeal and pursuing it. In fact, under CIC 
1917 can. 1884 § 1, pursuing the appeal before the ad quod tri- 
bunal only required that the unsuccessful party request the 
modification of the sentence, adding, in addition to the sen- 
tence itself, a copy of the «libelli appellatoru quem iudici inferiori 
exhibuerat». However, CIC 1983 can. 1634 §1 conserved this 
norm except for the final part in which the libellus appellator- 
ius quem iudici inferiori exhibuerat» was replaced with fees 
appellationis rationibus». Doctrine — giving little const eration 


However, there 
less negligible within the 
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ification as the ; 

_ interprets this modifica e intr 
n on-in a between the act of pursuance of te 
tion Ol a in first instance, 1N SO far as conce,,; 
appeal and the prea of fumus boni iuris in both of tha’ 
the need for j Sn g sufficient therefore, as it had been in 
requests, itn observe that there has been loss h 


erel . r 
w a stem gas shown by the copy of the appeal libellus% i 
a 


egitimate pursuance of the appeal, the need to 
ia he motivations" of the appeal, SaNa words the 
request for a fumus boni iuris in addition to F icating the sim. 
ple loss of the case, set out in CIC 1983, could introduce some 
hermeneutical complications to Mitis ludex which I shall now 
mention in passing. I refer here to the difference between the 
inadmissibility of an appeal and the lack of foundation for 
an appeal. 


to this questi 


When the appeal, or rather its pursuance, is declared 
inadmissible, the judge ad quem does not pronounce on the 
merits of the controversy, because a defect in the trial’s under- 
lying requirements has been identified (e.g. the incor petency 
due to prevention, the appeal being out of time, ++ clear 
absence of a mandate, etc.). There is a preliminary dec. ration 
that concerns the correct carrying-out of the procedur:. Once 
the threshold of admissibility has been overcome the judge 
is called, in the sentence in second instance, to evaluate whe- 


ther or not the complaints contained i W 
founded. Therefor in the act of eel 


e, the decision that de 

ae = clares the a 
inadmissible is a preliminary pronouncement. because the 
judge has not yet evaluated whether the regu st is founded 
based on its merits”. AUSSE IS OUNAE; 


36. Cf. SANTIAGO PANIZO ORALLO, 
Trivium, Madrid, 1999,51. > S Procesales y nulidag matrimonial, Ed. 
37. On the problems posed by rejection of the libellus f 
fumus boni iuris, cf. GIOVANNI MaRAGNOLI, “Co °F reasons of insufficient 
“Dignitas connubii”, in MASSIMO DEL Pozzo mmento all'art. 122 dell’istr. 
MiNamprgs (Eds.), Norme procedurali canoniche com 82 LioseLL - Jesús 
Rome, 2013, 384-385; Joaquin LLosELt, “J didi ne? Coletti a San Pietro 
ricorsi avverso la reiezione del libello di domanda alla tutela giudiziale e i 


delle Norme della Rota Romana”, in GERALDINA Boye Posio dell'art. 51 
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Concerning the ordinary trial, the new can. 1680 § 2 pre- 
supposes the fulfilment of the conditions of oe ie 
he pursuance of an appeal (this requires the initial act of 
i peal). Among these conditions are a) having lost - this can 
ye shown simply from the dispositive part received prior to 
sublication of the sentence (cf. can. 1614; DC arts. 257§ 1, and 
281 § 4) -, b) having respected the time limits, which both for 
the appeal and for its pursuance are peremptory and useful, 
although the time limits for pursuance can be extended ex offi- 
cio or on the request of one of the parties (cf. cans. 1630 § 1, 
1633, 1634 §§ 1 e 2, and 1635), c) the subsistence of the fumus 
poni iuris, etc. already mentioned. The decree on the existence 
of the conditions of admissibility for the prosecution of the 
appeal allows the second instance tribunal to proceed with 
the citing of the parties (public and private), the decree of for- 
mulation of the doubt, to give the parties the possibility to 
propose supplementary elements for the investigation and to 

resent their own observations etc. This means that the appeal 
tribunal, when it has the moral certainty of the nullity of the 
marriage, rather than declaring that the “the appeal clearly 
appears merely dilatory” (as the new can. 1680 § 2 provides, 
almost as if this was a declaration of the inadmissibility of the 

rosecution of the appeal due to a lack of fumus boni iuris), 
shouid issue a motivated decree on the merits with which it 
confirms the first sentence pro nullitate matrimonii, even in 
cases in which this was not issued in first instance: this is dif- 
ferent from the abrogated can. 1682, which allowed a decree 
of ratification only when the first sentence pro nullitate matri- 
monii was a sentence given in first instance. 


The question of the lack of foundation or of the inadmis- 
sibility of an appeal arises again in can. 1687 § 4, on the proces- 
sus brevior before the diocesan bishop: “If the appeal clearly 
appears merely dilatory, the metropolitan or the bishop men- 
tioned in § 3, or the dean of the Roman Rota, is to reject it by 


Z PaoLo CAVANA — PASQUALE LiLLo - Vincenzo TURCHI (Eds.), “Recte sapere”. 
Studi in onore di Giuseppe Dalla Torre, Ed. G. Giappichelli, Turin, 2014, vol. 1, 
419-440. 
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t; if the appeal is admitted, how, 
his decree at ue oe sr er at the eon the 
case is remitted to the 0 ‘ld | leve 
In this circumstance the new law would seem to omit in th, 
s brevior the possibility of ratifying the first inst 
idee itate matrimonii. Instead, in application o¢ ® 
sentence pro nullitate ma ey Of the 
maxim “Where the reasons are the same, te law must py 
vide for the same decision” (Ubi eadem est ratio, idem quoque ius 
statui oportere)”, the decree of rejection a limine by a single 
judge in second instance would also not always be a finding 
of simple inadmissibility of the appeal, but rather could have 
as object the moral certainty on the appealed sentence’s bein 
founded, Otherwise, if the single judge in second instance 
were not able to ratify the decision made in first instance, hay- 
ing to refuse the appeal a limine without judging on merit even 
when having reached moral certainty on the nullity of the 
marriage, this judge (particularly qualified under can. 1687 § 3) 
would be impeded from exercising judicial power on the mer- 
its of cases of nullity of marriage: and this would preclude the 
possibility in the processus brevior of reaching the double con- 
formity of sentence pro nullitate matrimonii. Indeed, if the 
appeal is admitted, the law requires that the case be “remitted 
to the ordinary method at the second level”. Consequently, in 
order to avoid this anomalous situation, the single appeal 
judge in the processus brevior should be able to reject the appeal 


and, at the same time and with the same decree, to ratify the 
first sentence pro nullitate matrimonii. . 


An analogous but different 
appeal of the documentary process before the diocesan bishop 
(cf. MI cans. 1688-1690, RP art. 21). The appeal tribunal com- 
petent for ratifying the sentence pro nullitate matrimonii will be 
determined under can. 1687 § 3, with the same criteria as for 


problem is posed in the 


38. Jacopus GoTHorReDus, Codex Theodosianus cum 
lib. 8, tit. 13, § 3, ed. 9, vol. 2, Apud Francisc 
“Ubi eadem est ratio, idem quoque ius statu 
non dicitur extensio, sed Proprius intellectus. Non videtur 
eadem ratione concludit. Ratio legis, mens illius dicitur. Ra 
ipsius pars. Ratio legis potius inspicienda quam verba. 
praevalet verbis statuentium. Lex exorbitans extenditur cy 


" perpetuis commentariis, 
um Pitteri, Mantuae, 1750, 625a: 
1 oportere”, Ubi eadem est ra tio, 
ommissum, quod 
tio legis est potior 
Ratio Statuentium 
m est favorabilis”, 
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e processus brevior. However, in this circumstance it is for- 
pidden to the single judge to provide for the refusal of the 
request, in either first or second instance: in the case of second 
instance the judge must send the case back to the tribunal of 
first instance, where the case will have to be begun again 
using the ordinary procedure. It could happen, therefore, that 
the ordinary tribunal be that of the diocesan bishop who had 
declared the marriage null in first instance through a docu- 


mentary process. 


7, Conclusion 


At the beginning of this paper we mentioned the Final Relatio 
of the 2015 Synod, in which diocesan bishops are reminded to 

romote “the training of an adequate staff, composed of 
clergy and laity, who devote themselves to this ecclesial ser- 
vice asa priority” for causes of nullity of marriage (October 24" 
2015, no. 82). The choice of the judicial trial wished for by the 
Pope implies accepting an “eco-system” that is far from sim- 
ple, because knowing the truth on the validity or nullity of a 
marriage is, frequently, complicated. As is logical when pro- 
found modifications are introduced into a complex legal sys- 
tem, and as has been serenely recognized by the president of 
the commission that drew up the m. p., the new law will not 
be implemented “immediately everywhere... some consider- 
able time will be needed, but what is important is that this 
law by Pope Francis be welcomed with loving obedience”, 
respecting the requirements of a processual ecology aiming - 
without “superiority and superficiality’“ — to protect the 
truth and the indissolubility of marriage; and respecting 
ecclesial munus itself (cf. cans. 208, 209, 212, 218). In all of this, 
remaining convinced that “the true defenders of doctrine are 


39. Presentation by Msgr. Pio Vito Pinto at the presentation of the m. p., Holy See 
Press Office, Bulletin of the Holy See Press Office, 8 September 2015: http:// 
press.vatican.va/content/salastampa/it/bollettino/pubblico/ 
2015/09/08 /0654/01439.html. 

40. Francis, Allocution at the conclusion of the working sessions of the XIV 
Ordinary General Assembly of the Synod of Bishops, 24 October 2015. 
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not those who uphold its letter, but its spirit; not id 
ae but the gratuitousness of God’s | eas by 
This is in no Way to detract from the im OVe an 
- they are necessary — OT from the ape a 
dments, but rather to exalt th ae of 


laws and divine comman 
ness of the true God, who does not treat us accordin reat. 
& to ou 


merits or even according to our works but solely accordi 

the boundless generosity of his Mercy (cf. Rom 3:21-30; INE to 

Lk 11:47-54). It does have to do with overcoming the r ; Ps 129. 

temptations of the elder brother (cf. Lk 15:25-32) an Fala 

ous labourers (cf. Mt 20:1-16). Indeed, it means uphol ries 
8 all 


the more the laws and commandments which were made f 
e for 


man and not vice versa (cf. Mk 2:27)". 


forgiveness. 


41. Ibid. 
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THE PROCEDURAL DYNAMICS OF 
THE MOTU PROPRIO MITIS IUDEX 


|. Inspirational Principles 
of the Pontifical Reform 


it is worthwhile to begin by highlighting some fundamental 

rinciples that inspire the m. p. Mitis Iudex Dominus Iesus, 
published by Pope Francis on 8* September 2015 and des- 
tined to come into force on 8* December of the same year. 
These principles actually constitute an interpretative key for 
all the provisions of the legislation. 


The first principle is the speeding up and simplification 
of the marriage nullity process. Taking up the ideas and 
wishes that emerged from the extraordinary Synod of Bishops 
of October 2015, the Pope, as he himself says in the prelude of 
the document, decided “to publish these provisions that 
favour not the nullity of marriages, but the speed of processes 
as well as the simplicity due them, lest the clouds of doubt 
overshadow the hearts of the faithful awaiting a decision 
regarding their state because of a delayed sentence”’. In the 
interpretation and, above all, in the concrete application of 
this new legislation we must prioritise those approaches and 
practices which favour this goal. This must be done, naturally, 
without altering the nature of the process, which must always 
aim at ascertaining and declaring the personal status of the 


1. All translations of Mitis and the Code of Canon Law are taken from Holy See 
website. 
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couple. This must be done while ae oe Pring; 
of the indissolubility of marriage ah ‘ene : Bas 
read in the prelude, “the unparalleled ne safe 
truth of the sacred bond”. 


The second principle which demands our attention jg that 
of bringing the Church's judiciary and a faithful closer 
together, and eliminating the feelings 0! detachment 
estrangement which are often sensed as being linked with the 
activities of ecclesiastical tribunals. The faithful, as the Po 
again notes in the document's prelude, “as they seek to aSsua 
their consciences, are often kept back from the juridical g 
tures of the Church because of physical or moral distance 
Thus charity and mercy demand that the Church, like a P09 
mother, be near her children who feel themselves estranged 
from her”. He therefore hopes “that the bishop himself 
whether in a large or small diocese, stands as a SIgn of the con. 
version of ecclesiastical structures, and that he does not dele- 
gate completely the duty of deciding marriage cases to the 
offices of his curia”. 

These two greater 
involvement of the bishop in the administration of ecclesias- 
tical justice. In the actual a 


uh and" it clear that he is shepherd 
those faithful entrusted to his a Very fact, the judge of 


ae 
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The Introductory Phase of the Case 
2. 


ing looked at some principles underpinning Pope 
ee reforms we can now enter into examining the new 
ise ze nullity procedures. It is here that the m. p. directly 
mn ai the law, totally substituting the chapter of the Code 
ghane with these matters, with a new chapter, still preserv- 
on ne numbering of the canons (cc. 1671-1691). 
i 


Given the nature of my talk, and since it will be followed 

another talk by Professor Llobell, I will not follow the new 

ocess step by step, but rather I will limit myself to the most 

P aportant aspects, especially concentrating on the new proces- 
sus brevior. 


Having confirmed the norms on who has standing to 
ropose a marriage nullity case (the couple and, exception- 
ally, the Promoter of Justice) and on the means of doing so 
(presentation of a libellus to a competent tribunal’), the m. P- 
introduces other adjustments. These act to lead to a greater 
simplification while linking in with the needs of the new pro- 
cessus brevior. 


There remains the initial judgement about the admission 
of the libellus but this is now made directly to the judicial 
vicar’ without the nomination of a panel of judges and with- 
out it being referred to the præses of the panel. It is the judicial 
vicar then who decides if the libellus has sufficient foundation 
(the so-called fumus boni iuris). If it does, then he decrees its 


2. There has been a significant loosening of the rules governing territorial com- 
petency. Now the case can be lodged before the tribunal of the domicile or 
quasi-domicile of the petitioner, as well as that of the respondent or of the 
Place of marriage, or that of the Place of the majority of the proofs, with the 
removal of the requirements of the Previous rules for seeking the consent of 
the other judicial vicar, hearing the other party, etc. 

3. An adjunct judicial vicar can also perform this function, especially in larger 
tribunals. Such an adjunct can substitute for the judicial vicar in all of his tasks 
(whether ones that the judicial vicar is unable to perform or ones that the judi- 
Cial vicar has entrusted to his adjunct to perform on his behalf), as we can see 
from his designation as Vice-Officialis (c. 1420 § 3) and from the fact that he can 

Preside over a panel of judges in the same way as the judicial vicar (c. 1426 §2). 


d s t : 
acceptance a der of the bond (who is nominateg <0. 
fied to the are the respondent (unless it has alread thay 


game time .-<) The respondent has fifteen ga een 
th parties). Lhe resp n days n 
ae pan on the petition (c. 1676 §1). YS "to 
e 


< oint we should bear in mind that the m, l 

Me 4 aA type of process for R that e 
simpler. Alongside the ordinary SPAN ich is Substan. 
tially the same as before, there is also another type of Process 
which is characterised by a more concentrated and speeg 
set of requirements. Right from the beginning of the case 
there is therefore an alternative, a junction between these two 
procedural roads, and a decision upon which to take be made 
promptly. 


It is doubtless a good idea to bear this dual approach in 
mind at the time of writing the libellus. If the requirements for 
the shorter process are met, then it is in the interest of the par- 
ties that this be clearly set forth and, based on this, that a 
request for the shorter process be made. If a spouse, as usually 
happens in Italy, seeks the assistance of an advocate qualified 
to act in the Church’s tribunals then the advocate wii! not fail 
to include these points in the libellus. In the countries where 
ecclesiastical advocates are rare however, and where couples 
often seek help from people who are not procedural experts, 
the judicial vicar should look for the requirements for the 


shorter process and, if present. inyi ane 
ike Thelin spon ie , Invite the parties to re-write 


of the doubt and. i e 
ey ete which of the Procedural routes « ra a aa 
and so, what needs to b es should be fo 


In the case of the ordina 
TY Process the iydicial «: 
inates the panel of judges and orders neon vicar nom 
= P sia reforms maintain ț prefer Tuction of the 
collegiality, placing it as the first option for lee for un 
St instance an 


ITA The Procedural Dynamics of the m. p. Mitis Iudex 67 


obligatory manner of judging in second instance. The pos- 
el of derogating from collegiality in first instance and 
ising a single judge has though been made easier. Up until 
w this required the authorisation of the national bishops’ 
ference (c. 1425 §4); now, if it’s not possible to constitute a 


nel of judges, the Bishop-Moderator of the tribunal can . 


nself entrust a case to a single jud 

judge, who must be a cleric 
1673 §4). The Bishop-Moderator can also do this for a par- 
ular period of time or in the light of particular circumstances, 


ch as to help overcome a backlog which is slowing things * 
yne, or in the light of some temporary unavailability of the © 


sual judges. 


The derogation from collegiality is compensated for by_ 


+4 


? 


roviding the single judge with two assessors as consultants. 
his is already provided for in the common procedural norms 


~, 1424), but now as well as the requirement that they be of = ~ 


a 


upright life” (probatæ vitæ) they should also be “experts in 


uridical or human sciences” (c. 1673 $4). According to the type , 


sf case it may be useful for the judge to be able to consult with 
xperts in medicine (psychiatry, andrology’, gynaecology), in 
psychology, or in sociology or other human sciences, who 
might better help him evaluate aspects of the events of the 
lives of the couple he is judging. 


The constitution of a panel of judges is also made easier | 


by an increase in the possibility of allowing the laity to partici- 
pate as judges. The previous norms set that only one lay- 
person could serve ona panel of three judges. The m. p., while 


maintaining the rule that only a cleric can serve as præses of |. 


the panel, allows the other two judges to be laypeople. This 
represents a notable increase in the role of the laity in the pub- 
lic functions of the Church. 

If the judicial vicar, on the other hand, has decided to 
adopt the shorter process, he first nominates a judge as 
instructor, and designates an assessor to act as his consultant. 
To be precise, as we shall see, this is not the nomination of a 
true judge but rather just one of a plain instructor, because the 


4. The male version of gynaecology: 


Ful se \“ 
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NG ~- One 


The Reto = er 


. ~ pelongs to a different author; 

oti ‘olf. In the same — judicio e 

o ; an e defe 
arties (the couple Ah nder 

m d)t ba a given date within thirty days. Of the 

bond) tO 


3, The Ordinary Process n 
l does not have any novelties worth men, 
The ordinary r ae the tried and tested rules: instruction: T 


tioning. It just -ton of the acts, then the discussi 
the publication O ' On of 
wee ents amongst he pania 


f the bond), and fi 

(petitioner, respondent, and defender of the ), and finally 
deci arkedly changed is the value of th 
the decision. What has m e 

i t for double conformity has bee 
sentence. The requiremen a n 
abolished. This required that there be two conforming senten- 
ces from two tribunals of different instances. The Code there- 
fore demanded that the sentence that first declared the nullity 
of the marriage be transmitted ex officio to the appellate tribu- 
nal for ratification before it could become effective a nd produ- 
ces its effects on the juridical status of the parties rhe m. p. 
marks the total abolition of this rule, expressly e»'ablishing 
that, once the time to appeal (or the time to hear t! © appeal) 
has concluded, then the sentence becomes ©? -cutable, 
allowing the parties to conduct new marriages (c. 14 79). The 
sentence itself needs to be notified to the appropriate 


Ordinaries so that it can be recorded in the marriage and bap- 
tismal registers®. 


n With this innovation the marriage nullity process is NOW 
j e ee as A ordinary judicial process as regards sentences. 
ccording to the usual rules, sentences can be challenged by 


cial faculties conceded by P 
on 11" February 2013, whic 
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eal or by a plaint of nullity, but the rule about cases regard- 
the status of persons never becoming res iudicata has not 
nged. There cannot be a restitutio in integrum againt such 
tences, but there can still be a nova causæ propositio, if there 


“new and grave proofs or arguments” (c. 1681). This re- 
posal of the cause can therefore occur against a first 
tance sentence that has become executable (and no longer 
tafter a second conforming sentence) but must be addressed 
a tribunal of third instance. This tribunal is the Apostolic 
ibunal of the Roman Rota or one of those few tribunals with 
e special competence for third instance cases’. 
|) Metaureute Kelon e | 
There is an important innovation to highlight regarding 
ie appellate procedure, aimed at warding off a distorted use 
f this means of impugning the sentence. It is not uncommon 
yat a respondent who is opposed to the nullity, refuses to 
ive in and appeals not out of a legitimate search for justice 
ut only out of a desire for revenge. In this way the respondent 
s trying to make the case more laborious and to slow down 
1s the final conclusion as much as possible. To avoid this 
improper use of the judicial guarantees there is now a pre- 
liminary judgement about the admissibility of the appeal. 
Once the appeal arrives at the second instance tribunal the 
panei of three judges is constituted (as is required for any 
appeal) and the defender of the bond is appointed. We should 
not forget that, even though it’s not mentioned in the m. p., 
the second instance defender still has the ability to renounce 
an appeal made by his first instance colleague (c. 1636 §2). 
The parties are to be notified that they can present their obser- 
vations within a certain time, after which the tribunal, if its 
thinks that the appeal is ferely mory ean confirm by 
decree the original sentence, rendering 1t immediately exe- 
cutable (c. 1680 §2)’. 


6. For example, the Rota of the Apostolic Nunciature in Madrid, the Tribunal of 
the Primate of Hungary, and that of Freiburg in Germany. 

7. The text limits itself to indicating that the appropriate reasons to justify this 
rejection a limine litis is that “mere dilatoria evidenter appareat”. We should hold | 
that the evaluation of the judicial panel should not just be based on the evident 
groundlessness of the appeal or its absolute lack of motivation, but can also be 
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4. The Shorter Process Before the Bishop 
‘onifi innovation in Pope Francis’ 
the most significant inn a S's 
sal of marriage procedure 1s the provision of a special 
rocess, alongside the ordinary process, which can be used 
when the case meets certain criteria fixed by the Legislator. 
This is the processus brevior, on which we intend to focus the 


most attention. 


The idea of a special process is characterised by a greater 
simplicity of procedural requirements. This was born from 
the idea that in many cases, the foundation of the request for 
nullity emerges with clarity right from the beginning of the 
description of the matrimonial travails. In addition. it is set 
out in the libellus, the parties are in agreement, and there are 
particularly meaningful facts and circumstances showing the 
existence of a problem which is easily demonstrable with suit- 
able proofs (documents, witnesses, medical reports, etc.) 


In these s 
the legal niceties can seem su 


of time, effort, and money, Therefor 


based on the total behaviour of th 
K X , e appella š 
instance. From this behaviour the ; nt in the 

, le judges might g, COUrse of th ious 
actually driven by yearning for justice and i. d that the a 7 previ 
for revenge against the other spouse Ve for truth but o ant is no 
y a base desire 
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rdi immediately consider a preliminary point of 
artı cacy. That is, the requirements that permit the 
use of the briefer process. This is what the first canon seeks to 
do (c. 1683) when it lists the two requirements that must both 
be present at the same time: “The diocesan bishop himself is 
competent to judge cases of the nullity of marriage with the 
priefer process whenever: 1° the petition is proposed by both 
spouses OF by one of them, with the consent of the other, 
2° circumstance of things and persons recur, with substantiat- 
ing testimonies and records, which do not demand a more 
accurate inquiry or investigation, and which render the nul- 


lity manifest.” 


5. The Requirements for the Briefer Process 


a. The Agreement of the Parties 


The first requirement for the briefer process is the position 
adopted by the two parties. There must be a request “by both 
spouses or by one of them, with the consent of the other”. In 
this legal provision there is the confirmation not only of the 
possibility that a case can be started at the joint request of both 
parties, but also of the favour with which this joint initiative is 
seen, such that it is considered the first and most normal suit- 
able requirement for the adoption of the shorter process’. 


The request of one spouse with the consent of the other is 
equivalent to a joint request from both. It is here that the first 
difficulty arises, since we need to be precise about how we 
can know that the other party consents. This problem does 
not arise if the consent is clearly manifested, such as by a 


no hints that a case could be begun by a joint request 
ing to the contrary many 
t legislative rec- 


ognition of this was found in Dignitas Connubii which allowed “ambo coniuges 
declarationem petant” and allowed both to appoint a common procurator and 
advocate (art. 102). P. Moneta, “La procedura consensuale 

eccl., 2005, p. 154 - 166. 


nelle cause di nullità 


Be 
8. In the 1983 Code there are 
from both spouses. Since 
scholars hold that this joint app 


On this issue see 
del matrimonio”, in Dir. 
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on sent to the tribunal expressin 


; apy 
r's request. Sometimes though th Srn 


quite c Ua 


written declarati 


ae sad opie) dent might be ambiguous. It is 
use 


se the expression “remittin 
rae peers mR Thi, might mean that he Ha to 
the F tantial agreement but does not want to take an Yis 
in H a and prefers that the tribunal should decide one 
ee of the nullity. It can also, however, mean that the 
party is truly opposed to the nullity but T S not wish to 0 
so explicitly, relying instead on the tribunal to discover how 
things really were. 


It is also common to find that the respondent is silent 
Despite the legally required and repeated invitation to partici. 
pate, some just do not respond and so do not reveal their 
opinion on the petitioner’s request. This Silence, perhaps 
more than any other approach, is open to diverse interpreta- 
tions. Even the traditional regule iuris at the end of the Liber 
Sextus of Boniface VII state on one hand that “qui tacet consen- 
tire videtur” (regula 43) yet also state on the other hand, per- 
haps more prudently, “is, qui tacet, non fatetur; sed nec utique 
negare videtur” (regula 44}. In many different legal systems, 
including the canonical one, we meet quite a few situations in 
which silence can have different, or even contradictory, mean- 
ings. For example, silence is taken as assent after the presenta- 


tion of the libellus (c. 1506) but it is taken as rejection in the 
case of administrative recourse (c, 1735), 
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ithful”. These have the same juridical value as those inserted 
‘the text of the m. p., even if their content is just complement- 

to, or explanatory of, the new canons. Amongst those Rules 
e should note article 11§2: “A respondent who remits himself 
r herself to the justice of the tribunal, or, when properly cited, 
nce more, makes no response, is deemed not to object to the 
etition”. 

The two possibilities to which the article refers (remitting 
neself to the justice of the court or refusing to respond) are 
onsidered, by express legislative provision, as being “non- 
position”. But is this the same as the “consent” required by 
"1683 to begin the processus brevior? 


To be able to offer an answer we first need to note that the 
ules are divided into Titles, which correspond to the Articles 
f the m. p. even in their names, This means that the provi- 
ions of the Rules directly refer to those found in the 
orresponding Article. Article 11§2 is found in Title I “The 
ntroduction and Instruction of Cases”. Therefore, we must 
‘old that it is applicable to the corresponding Article 3, and 
‘ot to Article 5, which governs the processus brevior and specif- 
cally the requirements for using this shorter process. 


Gome might object that Article 11§2, which we are consid- 
ring, makes most sense if it refers to the shorter process, 


vhere the opinion of the respondent has a fundamental 
mporiance in permitting the process to go ahead. It does not 
eem to have much use in relation to the introduction or 
nsiruction of the cause, since these can proceed without the 
espondent’s consent. However it is useful to know the pos- 
tion of the respondent since this could affect whether to send 
‘urther notifications, seek further proofs, etc. It is therefore 
worth the while to have a criteria for presuming the opinion 
of the respondent when he remits the case to the justice of the 
-ourt or does not respond to the citations of the judicial vicar. 


e Competent Forums and the Tribunals” 


10. [Moneta] Thus Title One is called “Th ' 
and Article One of the m. p. is called “The Competent Forum and Tribunals”; 
ds to Article Two and so on. 


Title Two likewise correspon: 


point, we should also note that ; 


tween “consent” and “non-op. 7 
there is i wa to the other. Consac tiom 
and = ; positive and explicit adherence wherea Pre 
aU nis passive and implicit. Consent gives the der On, 
oppositio spondent agrees with the request for nullity Ù 
sed by the petitioner and will therefore collaborate’ p> 
P 


ght show an attitude that is less willin to accen, 
t 


Keeping to this “ali 


the paar less willing to agree to the Shorter ki 
Treating consent and non-opposition as equivalent therefor 
runs the risk of not respecting the right of the respondent 
which might lead him to be confrontational in the process and 
to appeal the eventual decision of the bishop. 


To conclude, we should hold that the shorter process is 
limited to those cases where it is most clear and most sure that 
the respondent has consented, so as not to introduce uncer- 
tainly and contentiousness at the very beginning. This cer 
tainly restricts the use of this process but it is more important 
to protect the right of the respondent to defend himself and to 
propose his own views. The shorter process maintains the 
fundamental guarantees that safeguard this right, but unques- 
tionably in an attenuated way. In some cases these guarantees 
might be inadequate or insufficient and, so as not to run the 


risk of compromising the natural right of defence, the ordin- 
ary Process should then be used", == 


TY Process and not to the 
delegumtextibus.va), where there is also th ite of the Council (www: 
possess the formal value of an Authentic i ues that these letters “do not 
c.16 §1, CCEO c.1498 §1, and Pastor Bonus ae “tpretation as set out in CIC 
and indicate the o~ Se are the result of the 
O 1501. Cf Daca 5 Position for the pur- 

arty Appendix, below 


poses of CIC c.19 and CCE 
pp. 172-173. 
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p. Evidence of Nullity and I , re 
of the Proofs y and \mmediate Availability 


cope look at the requirements set by the m. p. for 
fhe us shorter process, we should immediately notice 
that the provision of c. 1683, 2° is actually a double adie 
ment. It refers to two aspects which, although linked, are in 
fact distinct. The first is substantial, pertaining to the human 
reality of the matrimonial events. The second is procedural, 
pertaining to the proofs that that can confirm and corroborate 
that human reality. The provision should therefore read: (1) 
there are circumstances of fact and of persons which render 
manifest the nullity and (2) these circumstances must be sup- 
ported by testimony or documents that do not require further 
enquiry or instruction. 


Let us first see how we should understand the expression 
“circumstance of things and persons recur...which render the 
nullity manifest” (in Latin “rerum personarumque adiuncta, quae 
nullitatem manifestam reddant”). 


To properly understand the meaning of this legislative 
provision, we should remember that we are still at the begin- 
ning stage of the instruction. The fulfillment of this require- 
ment must be obtained from the libellus, from anything 
appended to it, and from other elements that might emerge 
from the replies sent by the respondent after he received the 
libellus. 

Our thoughts immediately turn to Article 14 §1 of Title V 
of the Procedural Rules, which refers to canons of the m. p. on 
the shorter process: “Among the circumstances of things and 
persons that can allow a case for nullity of marriage to be han- 
dled by means of the briefer process according to cc. 1683- 
1687, are included: the defect of faith which can generate 
simulation of consent or error that determines the will; a brief 
conjugal cohabitation; an abortion procured to avoid procre- 
ation; an obstinate persistence in an extra-conjugal relation- 
ship at the time of the wedding or immediately following 1t; 


the deceitful concealment of sterility, or grave contagious 
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r children from a previous relationship, o, ; M 

e of marriage completely extraneous to pen, 
of the unexpected pregnancy of the yg 
inflicted to extort consent; the defect Map, 
roved by medical documen 


illness, 0 
tions; a cause 
life, or consisting 
‘-al violence 
hysical viole a K 
use of reason which is p ts, ete,” 


The long series of circumstances and facts indicat l 


llaneous. Each is quite differe ed in 


this provision are misce ua 


the other, and variously linked to pais grounds of nulli 

There is no real point trying a pc a Ound 
between them, since some of them are cay, exemplary, aS ig 
clearly indicated in the text itself when it Says “for exam le” 
at the start and “etc.” at the end. The article simply tries to 
highlight the importance that these facts can have in showin 

the nullity of the marriage. This means that there cannot be 
any automatic application of this article, as if the presence of 
one of these issues was enough on its own to allow the use of 
the shorter process. Given the wide diversity of these exam- 
ples, it is also not possible to consider them on the whole as 
presumptions in support of the nullity of a marriage. This will 
depend on the exact nature of each of them. In every case they 
must be put in the context of the human events that must be 


placed before the judgement of the Church and inoked at in 
relation to a specific ground of nullity. 


_ In effect, that which we must consider above all is the 
internal coherence of the ma 


libellus. The facts, th 


strongly influenced j 

; y sentiments j 
respond to logical and ikora] i i do not always 
en m . p 
between the events andie k coherence is required 
or circumstances, which Gin rein Sround of nullity. Facts 
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elation to a specific grou : -_ 
nother ground”, ground of nullity can lack it in relation to 


| er hate of the new canon - “with substantiat- 
in see? 1 records, which do not demand a more 
accurate inquiry or investigation” - requires that the nullity of 
marriage, which clearly emerges from the narration presented 
py the petitioner (or from both if it is a joint request), can be 

roven with facility and swiftness. There cannot be required 
roof that requires an evaluation of some complexity (“dis- 

yisitio”) or a work of research or verification (“investigatio”) 
on the part of the instructor, who can swiftly gather the proofs 
(“quæ statim a iudice colligi possint” - see c. 1684, 2°). Thus, for 
example, a medical report, correspondence between the par- 
ties, a personal diary of one of the parties, etc. would not be 
sufficient since these documents require non-immediate veri- 
fication and evaluation. In the same way vaguely identified 
witnesses are not enough (e.g. that nurse who worked in that 
hospital once upon a time) since that would require some 
effort to identify the person whereas people identified by 
name or exact position (e.g. the parish priest of a specific par- 


ish) would be sufficient. 


a 

12. Let us try and offer an example: the petition describes a difficult courtship, 
marked by misunderstandings, confusions, even temporary separations. 
Despite this the two young people i 
stances that lead them to that decision, 
love and thinks that all difficulties can be 
reveals that the pre-existin 
have different attitudes. One, 

to overcome and smooth out every problem, and insis 
vinced that this would be a strong source of cohesion. The other spouse how- 
ever showed the opposite attitude - seeking to evade conjugal life (by work, by 
recreations, by friendships), refusing to have a son, i 
and discontented to i 


tion by beginning the proce. 


lessly shows an internal coherence, links between the various events that make 


it up. However t be related to a ground of nullity. The 
human events must fi juridical pattern. In this case we can 
see that there would be this coherence if the ground were exclusion of children 
or indissolubility on the part of the second spouse 
if the same grounds were alleged on the first spouse. 
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tion sie arting the shorter process. It is true that the ma] 
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laration of the parties, and exp, `P. 
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ee a that this type of proof always re quires $ 
ow 
evaluation of some comp 


j í | J loptg an an 
lexity (“accuratior inquisitio”) ang : 
cannot be enough to start the 


shorter process. 

aling with the declarations of the parties we neeg 
. a ren is only as the instruction rn case unfolds 

that their evidential value can be assessed. At this introducto 
phase it’s enough to indicate the names of the persons who are 
to be called as witnesses, listing their specific suitability to give 
an important contribution to the demonstration of nullity. It 
will then be obvious if the tribunal is dealing with a relative 
that has lived in close contact with the spouses, a religious who 
has been in the spouses’ confidence, a doctor who has treated 
them, etc. These people need to be immediately available to be 
witnesses at the appointed tribunal, remembering that the 


13. “In cases of the nullity of Marriage, a judicial confession and the deiarations of 


the parties, possibly supported by witnesses to the credibility of the parties, can 
have the force of full proof, to be evaluated b 
all the indications and su 
which weaken them” (c. 
the parties there is a wid 
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della Mendola, Milan, 1998, P- 88 ff; G. PAGANIN, “Le dichiarazioni i 

il loro valore probatorio nel processo canonico di „arazioni delle partie 
“Iustitia et iudicium”. Studi di diritto matrimonia ee matrimoniale”, in 
A. Stankiewicz, Libreria Editrice Vaticana, 2010 vo essuale canonico in onore di 


the full treatment of P. A., Bonner, “Le dichiarazion PP: 1813-1832 and finally 
2014, pp. 491-524, 595-628; 2015, pp. 23-64. ni delle parti”, in Periodica, 


"o 
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pearing must usually be fixed within thirty da isi 
s of the decision 
to begin the shorter process. Requests for ines hae or requests 


for hearings after a stretch of time are thus not acceptable. 


Documents, which naturally can go alongside witnesses 
and confirm or corroborate them, can be of the most varied 
nature (note that the Latin uses the more appropriate term 
„instrumenta ). These can be letters, diaries, and certificates 
(as long as they are not too complex), and even those instru- 
ments of modern communications which are ever more com- 
mon: digital photographs and videos, phone tapping™, text 
messaging, emails, webpages, blogs, social media, etc. 


The m. p., taking up again a provision already found in 
the Code (c. 1680), provides that in cases of impotency, mental 
defect, or psychic anomaly, the Judge must use one or more 
experts (c. 1678 §3). In cases of this type, therefore, the shorter 

rocess cannot be used since the need for expertise means 
that the proofs are not immediately and easily obtainable but 
rather require “a more accurate inquiry or investigation”. The 
judge then can act without an expert if “it is clear from the 
circumstances that it would be useless to do so”. If there is 
medical documentation of such clarity that it is unnecessary 
to have the opinion of someone else particularly qualified, it 
would therefore indeed be possible to use the shorter process. 
This possibility is explicitly confirmed by Article 14 §2 of the 
Procedural Rules which states: “ Among the documents Sup- 
porting this petition are included all medical records that can 
clearly render useless the requirement of an ex officio expert”. 


It is also possible to use an appropriate medical docu- 


ment to support a different ground of nullity from impotency 
with other witnesses OT 


or psychic incapacity, and, along 
documents, can permit the beginning of the shorter process. 


“intercettazioni telefoniche” 
” Tt seems unlikely that phone tapping is 
of the requirement of lawfulness 
local civil legislation and a 


—— 
14. Editor’s Note: The Italian term used by Moneta, 


seems to translate as “phone tapping”. tts 
an appropriate source of evidence in the light 
found in c. 1527 §1. It might perhaps depend on 
deeper exanimation of the ethical issues- 


Tne iNet E TE 
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6. The Preliminary Phase of the Shorter p FOcegg 


should recall what has already been saj d: the 
duction of the cause. There are not two ¢ i ig 
s of different preliminary steps for each Sot 


ly if the libellus is prepared by a comp,’ Pe 


rocess. Certainly 1 tne: vase Pete 
a advocate or similar person then it will follow 


indications of c. 1684 of the m. p.” and it wl highlight that 
the requirements for the shorter D filled and a 
include a clear request for that Ce slator thou 
is worried about the case 1n which a generic libellus ig Dre. 
sented (which could happen in many countries where ther 
are not competent people to draft the libellus) which does not 
mention the shorter process but which deals with events that 
could allow the use of that process. In that case the judicia] 
vicar to whom the libellus is presented can invite the spouse or 
spouses to rectify the libellus (for instance by more clearly 
explaining the proofs that are available) so that he can have 
the elements that he needs to decide on which process to fol- 
low. Before asking for this rectification though, he must notify 
the libellus to the other party and expressly ask “whether he or 
she intends to enter and take an interest in the process”. Since 
the consent of the respondent is essential to use the shorter 


process there is no point seeking to rectify the libellus without 
first having that consent. 


Here we ` 
only one introd 
libellus or a serie 


Article 15 of the Procedural Rules! 


ae is to be understood 
in this same way, 


with the clarification that the prescribed 


15. “The libellus introducing the briefer 

: Process, in additi . u- 

merated in can. 1504, must: 1° set forth bri ition to those things en 

. aE a : Tiefly, 

which the petition is based; 2° indicate the So fare clearly the facts a 
collected by the judge; 3° exhibit t „> Which can be immediate y 
the petition is based.” inan attachment, upon which 

16. 1 f the libellus was presented to introduce the ordin ; 
vicar believes the case may be treated with the ary process, but the judicial 
notification of the libellus according to can, 1676 riefer process, he is, in the 
who has not signed the libellus to make known 1, to invite the respondent 
she intends to enter and take an interest in the o the tribunal wheth er he or 
he invites the party or parties who have *Ocess. S Ofte 


si ; 
soon as possible according to the norm of a ea libel] 


he documents 


n as is necessary, 
“s to complete it as 


| — 
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notification is in no way different from that required b 
c. 1676 §1, which is explicitly referenced. Besides a H of the 
libellous, this notification must contain the decree cf admis- 
gion and the invitation to that spouse to express his osition 
all within fifteen days. There is no specific P otification in the 
case that the judicial vicar recognises the possibility of start- 
ing the shorter process. However, it would be opportune to 
add a clear reference to this possibility so that the respondent 
can express his opinion on this point. 


Having ascertained the position of the respondent (after 
a second invitation if necessary), the judicial vicar determines 
the formulation of the doubt and decides which process to 
follow. If it is the shorter process then the instructor must be 
nominated as well as an assessor to help him. Also, a date 
within thirty days must be fixed for the hearing, to which all 
must be invited (the couple and their advocates, the defender 
of the bond, and, if involved, the promoter of justice). The 
witnesses mentioned in the libellus must also be summoned to 


that same hearing”. 


7. The Instructor 
Since the judge in the shorter process is the diocesan bishop 
himself, the judicial vicar does not nominate a judge (as he 

instructor, who must 


would in the ordinary process) but an 1 
instruct the cause until the threshold of the final decision. 
If nor the Procedural Rules, give any 


Neither the m. p. itse 

indications about the personal qualities that the instructor 
should possess. Since we are not dealing with a judge he need 
not be “of unimpaired reputation and a doctor or at least 


licensed in canon law” (c. 1421 §3). 


—_—_—— es 7 . Mi . . . 
17. Article 17 of the Procedural Rules must be borne in mind: “In issuing the cita- 
th can. 1685, the parties are informed that, if possible, they 

‘or to the session for the instruction 


at least three days prior ; 
f the matter upon which the parties or the 
they are attached to the libellus.” 


tion in accordance Wi 
are to make available, 
of the case, those specific points 0 
witnesses are to be questioned, unless 
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` doring the : " 
b ike a auditor and be subject to the same py Ù 
e 


the Code. He must be chosen by the judicial vicar from fia es of 
e Code. 


an , n 
ai udit with regards to instruction (“Tt is for the aud. 
on ding to the mandate of the judge, only to collect th 
PUTT those collected over to the judge. Unless the 
ere of the judge prevents it, however, the auditor can in 
the meantime decide what proofs are to be collected and in 
what manner if a question may arise about this while the aud. 
itor exercises his or her function” [c. 1428 §3]) are well adapteq 
to the role that the instructor must carry out in the shorter pro- 

cess. The application of the norms on auditors also allows us 
to eliminate any doubt that the instructor can be a layperson 
- since the instructor is not a judge, there is no need to apply 
the provision that a single judge must be a cleric (c. 1673 §4). 


This is another significant opening to a greater use oí the laity 
in the administration of ecclesiastical justice. 


The instructor must be accompanied by an asses.1r, a fig- 
ure that already appears in the ordinary process when a case 
is given to a single judge. The same rules apply, thei is, he 
must be “of upright life, expert in juridical or human sciences, 
approved by the bishop for this task” (c. 1673 §4). In the ordin- 
ary process there should usually be two assessors “ubi fieri 
possit”. In the shorter process there is only one assessor, per- 


haps because of the faster and simpler 

The assessor not only assists the Beo ie ee 
Bishop, to whom judgement is entrusted (see ¢ 1687 y After 
he has received the acts, the diocesan bahe §: 
sulted with the instructor and the assessor Gi aving con- 
assessor is only an assistant, a consultor to a - Given that the 
we should hold that the clause “ubi fieri pos napr (c. 1424), 
the shorter process, even if it is not A also applies to 
absence of an assessor would not th y Mentioned. The 


lot therefor d 
on the validity of a process carried out by is ave any impact 


Nstructor alone. 


Da 
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Article 16 of the Procedural Rules establishes that the 
judicial vicar “The judicial vicar can designate himself as an 
instructor; but to the extent possible, he isto name an instructor 
from the diocese where the case originated.” This applies 
most of all toa judicial Vicar of an inter-diocesan tribunal. He 
can nominate himself as instructor but it is preferable (in line 
with the underlying Principles of the reform, mentioned 
above) to nominate an instructor from the diocese of origin of 
the case. However if that is not possible he can nominate an 
instructor from another diocese since it is more important to 


have a person with sufficient experience and ability to instruct 
the case in the best way possible. 


8. The Shorter Process Before the Bishop 


The shorter process is characterised by the concentrated 
nature of the instruction. The proofs must be gathered at the 
hearing fixed at the beginning by the judicial vicar. The par- 
ties and their advocates” can participate at this hearing, so 
that they can immediately resolve any doubts or contra- 
dictions that emerge during the gathering of the evidence. 
Even the transcriptions of the depositions of the parties and 
witnesses need only be written up “in a summary way and 
on!y that which refers to the substance of the disputed mar- 
riaze” (Article 18 §2 of the Procedural Rules). 


As we can see the shorter process tends to model itself 
after the example of the oral contentious process of the Code 
of Canon Law (cc. 1656-1670). We might think that after the 
collection of the proofs we would move straight away to an 
oral discussion of the cause and, immediately thereafter, to 
the decision of the judge who has guided the hearing (c. 1667; 
c. 1678). However in the shorter process the discussion of the 
cause does not happen orally and immediately, but rather has 


18. “The parties and their advocates can be present for the examination of other 
parties and witnesses unless the instructor, on account of circumstances of 
things and persons, decides to proceed otherwise.” (Article 18 §1 of the 
Procedural Rules). 


"h 
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writing. This is because the final jud etre 

t belong to the instructor who has pre Nt of 
i iocesan bishop, who u ed 
ring, but to the diocesa i Puna 

paai as oe participated in the case. He then needs tee 

all the material that is necessary for him to judge the 

both the evidence and the legal arguments. 


It is thus foreseen that once the instruction is complete d 
the instructor must give the defender of the bond and the par. 
ties fifteen days to present their observations. While the argu. 
ments in favour of the bond must be presented, the Parties 
may deem it unnecessary to present arguments themselves 
and so choose to omit them. This is what the expression “gj 
quae habeantur” inc. 1686 means”. The expression is imprecise, 
since the time limit for the presentation of the arguments must 
always be fixed. It is up to the parties to then decide if they 
want to present them, possibly in the traditional format of the 
restrictus iuris et facti. 


to be done in 
the case does NO 


Case, 


Once the arguments have been collected the cause is 
ready to be decided and must be given over to the diocesan 


bishop, who is designated by the new legislation a: the sole 
judge in the shorter process. 


_ The entrustment of the judgement to the diocesan bishop 
raises the question of the choice of w 
when we are dealin 
the Italian regional Marriage trib 


which was the source of the tribuna op of the diocese 
c. 1672”. Given the many differen S competence in terms 0 


Sometimes the one diocese is Aiakoa 1 one that applies. 
Examples of this are the place of kieg under different titles. 
Be, the residence of the 
19. “The instructor, insofar as possible, collects the 
establishes a time limit of fifteen days to 
the bond and the defence briefs of the p 
20. “Lf the case is instructed at an inter-diacesan trib 
pronounce the sentence is the one of that lane: a d the bisho . 
established in accordance with can. 1672.” (Article pa ng to the Eada 


Proofs j : 
Present the ` — single session and 
arties, if there ae a ntions in favour of 
any. 
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qitionet, and the residence | 

the same diocese. Other ee a. ! a Ae igi 
competent where different dioceses are foe i o 
necessary to pion ai one of these. So the Procedural Rules 
designate a preferential principle: that of the proximity 
between the parties and the judge: “If there are eal the 
srinciple of proximity between the parties and the judge is 
observed as far as possible” (Article 19) How though should 
this be interpreted? Are we dealing with geographical proxim- 
ity or other spiritual or moral circumstances that might link a 
bishop to the parties? In some cases it simply will not be pos- 
sible to fix one bishop via this principle. But, since this is 
merely a preferential principle it will be up to the instructor 
himself to reach agreement with one of the competent bishops 
to judge the case. . 


Once the acts have been received, the pontifical m. p. pro- 
vides: “the diocesan bishop, having consulted with the 
instructor and the assessor, and having considered the obser- 
vations of the defender of the bond and, if there are any, the 
defence briefs of the parties, is to issue the sentence if moral 
certitude about the nullity of marriage is reached. Otherwise, 
he refers the case to the ordinary method.” 

This is the moment in which the involvement of the dio- 
cesar: bishop in the administration of justice (which constitutes 
one of the directive principles of the reform of the matrimonial 
processes) expresses itself most fully. It is for the diocesan 
bishop to decide the case as à single judge. ¢ 
participated in the unfolding of the case $0 tar, and has not had 
direct contact with the parties or the witnesses, the connection 
between the Bishop and the instructor is of particular import- 
ance. The instructor, assiste y ssessor, must bring the 
bishop up tos with the proced ural steps taken and inform 
him about his point of view on the case 
bear in mind that most bishops do not have any training In 
dealing with marriage cases. WA must be careful to pia = 
possibility that the instructor and assessor ote i ing the 
P e with the bishop merely Playin’ a symbolic rote. 
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; le as a gua 
ase the bishop has a ro! guarantor 

In ewe o to avoid the possibility that the shorter the 

process, ht ae sO superficial or complaisant as to altes, the 

cess mig ture of the nullity process. As the Pope sa h ie 


declarative na “Nevertheless, We are not una 
eae which the principle of the indissolubilty © 
the ees Wibe endangered by the briefer process; for thi 
marriage kA e desire that the bishop himself be establisheg 
je e in this process, who, due to his duty as pa 
has w a care for catholic unity with Peter in faith 
discipline”. 

The eminently pastoral nature of the judicial task of the 
bishop is shown by the fact that he does not have the power 
to return a negative verdict. If he concludes that he cannot 
achieve moral certainty he must give the parties the chance 
for a deeper investigation of the events of their lives. This is so 
that they do not feel that the Church has not adequately taken 
to heart their need for a clarification of their personal situa- 
tion. The bishop therefore must transmit the case t> the com- 
petent judicial vicar (that is, the one who began the case and 


allocated it to the shorter process) so that he can proceed 
according to the ordinary process. | 


Stor, 
and 


A sentence that does declare a marriage to be null must 


be given in writing, explaining “bri i 
reasons for the pe ai a tiefly and concisely...the 


c ust be signed by the bishop 
baleen dagen The bishop himself must aoe “accord- 
ing | o his plete aeS the way in which to pronounce the 
sentence , and the sentence must be notified to th ties as 
soon as possible, ordinarily with ay 


Article 20 §§1-2 of the Procedural Rules) O° © 1687 $2 and 


l The bishop’s sentence, following 
is subject to appeal. However actual appeals will 

As we will recall, the use of the shorter pr will be very rare. 
the parties be in agreement about the req’ sess requires that 


ee 
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from very particular cases? neither par 
appeal, since neither will h T party should then want to 


ave been har 
The only one who therefore should eel isthe 
defender of the bond, who should also fully participate in 
shorter cases. It is not difficult to imagine though that there 
will be few cases in which he feels the need to impugn a sen- 
tence written by his own bishop. co 


. The appeal against the bishops sentence can be directed 
either to the metropolitan or to the Roman Rota. With regards 
to the second option, this is a confirmation of the ancient jur- 
idical principle permitting an appeal in every case, to the 
ordinary tribunal of the Holy See “so as to strengthen the 
bond between the See of Peter and the particular churches, 
with due care, however, to keep in check any abuse of the 
practice of this appeal, lest the salvation of souls should be 
jeopardized”. If the sentence is issued by the metropolitan 
“the appeal is made to the senior suffragan; if against the sen- 
tence of another bishop who does not have a superior author- | 
ity below the Roman Pontiff, appeal is made to the bishop | 
selected by him in a stable manner” (c. 1687 §3). According to ;, 

an interpretation given by the Pontifical Council for Legis- | 

lative Texts on 13 October 2015 the “senior suffragan” is not | 
the suffragan senior by age nor by nomination (promotione | 
antiauior as found in some canons in the Codex iuris canonici, | \ | 

i.e. cc. 421 §2; 425 §3; 501 §3) but rather the bishop of the | | 


21. Marriage cases also involve a public good that transcends the interests of the 
parties, that is, the need to ascertain the objective truth, independent of what 
the parties want. We should note here a sentence of the Supreme Tribunal of 
the Apostolic Signatura (1 June 1985 c. Sabattani, published in Dir. eccl., 1985, | 
Il, p. 253 ff) which admitted a Nowa causze propositio sought by a lady who had { 
previously obtained a definitive sentence of marriage nullity: The lady showed 
that she had been forced by her husband, with the threat of removing the chil- 
dren from her, to falsely propose and undertake the case. The sentence, follow- 
ing an earlier decree of the same Supreme Tribunal (13 June 1980), held that 
the woman should be considered as having a direct and actual interest ‘funda- 
tum in iure petendi declarationem circa verum statum propria personæ . 
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oldest see of the province SO that the appellate bishop ; 
one stable and not subject to continual changes”, P is Some 


—_—_——— 


These appeals too are subject to a judgment of 
bility on the part of the competent judge so as to avoid nt " 
that are merely dilatory. If that is the case, the appe 1 PPeals 
rejected 4 limine litis with a decree. If the appeal IS toh 
the case is sent for judgement in accordance with th admitteg 
second instance process (c. 1687 §4). e ordinar 


22. This letter too can be found on th 
e web 


Legislative Texts www. i 
d f site 
below, pp. 174-175. elegumtextibus.y of the Pontifical Council for 


a. Cf. Doc 
umentary Appendix, 


ey. N 
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FOR LEGISLATIVE TEXTS 
Response Prot. N. 15138/2015, Vatican City, 
1* October 2015: 
On the conversion of the formal process to 
the processus brevior cecesieeataasccsasacsrnsieastaivenechesternsnertics 170 


Mens presented 


His Excellency Msgr. Pio Vito Pi 
Rota, j ito Pinto, Dean of the Roman 


The “mens” of the Pontiff on the R 

j eform of Matrimoni 
Procedures. Declaration read on the occasion of rapa 
act opening the activity of the “Studio Rotale”, November 4 
2015 l | 


Two months ago, on September 8, the two motu proprio 
Mitis iudex dominus Iesus and Mitis et misericors Iesus, with 
which the Pontiff reformed the process for the declaration of 


menner S 

* L'Osservatore Romano, 8 novembre 2015, p. 8, original Italian: S.E. Mons. Pio 
Vito Pinto, Decano della Rota Romana, La “mens” del Pontefice sulla riforma 
dei processi matrimoniali. Dichiarazione letta in occasione dell’atto acca- 
demico di apertura dell'attività dello Studio rotale, 4 novembre 2015: «Il Santo 
Padre, al fine di una definitiva chiarezza nell’applicazione dei documenti pon- 
tifici sulla riforma matrimoniale, ha chiesto al decano della Rota romana che 
venga chiaramente manifestata la mens del supremo legislatore della Chiesa 
sui due motu proprio promulgati 18 settembre 2015: | 
1. Il vescovo diocesano ha il diritto nativo e libero in forza di questa ria 
pontificia di esercitare personalmente la funzione di giudice € di erigere 1 suo 
tribunale diocesano; 


eons 3 liberamente 
2. I vescovi all'interno della provincia i ase Ponte futuro di costi- 
decidere, nel caso non ravved ilita n 


tuire il proprio tribunale, di creare un trib 
norma di diritto e cioè con ; o conv 
di due o più province ecclesiastiche Pe ware - 
interdiocesano sia di prima che di seconda THE ROMAN ROTA, Subsidium 
Translation taken from APOSTOLIC TRIP tican City, January 2016, p. 47, with 
for the application of the m. p- Mitis Iudex, Vatic , 

some modifications. 
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marriage nullity, were promulgated. On Novemb 
more than a month before their entry into fo er 4, lite 
December 8 -, the academic act opening the Bein Ni i 
Studio Rotale was held, with opening remarks from Any Of the 
Angelo Becciu, Substitute Secretary of State, public - 
[’/Osservatore Romano on November 5. introdu Shed in 
Substitute’s speech, Msgr. Pio Vito Pinto, Dean of the ne the 


Rota, read the following declaration: Roman 


“The Holy Father, to ensure a definitive clarificat; 
the application of the pontifical documents on the ma a in 
ial reform, has asked the Dean of the Roman Rota to e on- 
that the mind (mens) of the supreme legislator of the a 
regarding the two motu proprio promulgated on Sep en 
2015, be clearly manifested. er8, 

1. The diocesan bishop has the free and inherent right in 
virtue of this pontifical law, to exercise personally the func- 
tion of judge and to erect his diocesan tribunal; 


2. The Bishops within an Ecclesiastical Province can freely 
decide, in a situation where they do not foresee the possibility 
of constituting their own Tribunals in the immediate future, 
to create an inter-diocesan tribunal; without prejitice to the 


ability, according to the norms of law, that, the Me~ opolitans 
of two or more Ecclesiastical Provinces agree tc create an 
instance, 


interdiocesan tribunal both of first and of secon.. 
with the approval of the Holy See. 


Rescriptum ex audientig 
“ys i 
L'entrata in vigore" 


ON THE IMPLEMENTATION ANp OBSE 
THE NEW LAW ON MATRIM RVATION OF 


ONIAL PROCEDURES 


The entry into force ~ in happ Coinci i 
opening of the Jubilee of Mercy -of the ears elds 
roprio Mitis Iudex Dominus Iesus and Mitis et Misericors Ie : 
on 15 August 2015, given for the Purpose of actuating o 
and mercy regarding the truth of the bond to those K have 
experienced matrimonial failure, poses, among other things 
the need to harmonize the renewed procedure for cases tryin i 
claims of marriage nullity with the rules proper to the Roman 
Rota, pending the reform of the latter. 
The recently concluded Synod of Bishops expressed a 
strong exhortation to the Church, that the Church reach out 
toward “her most fragile children, marked by love wounded 


and lost” (Relatio finalis, n. 55), to whom it is necessary to give 
back confidence and hope. 


a 
1. Original Italian Rescriptum ex audiencia: 
http: / /w2.vatican.va/content/francesco/it/letters /2015/documents/ 
Papa-francesco_20151207_rescritto-processo-matrimoniale.html; ae 
http:/ / www.delegumtextibus.va/content/ testilegislativi/it/ a 
particolari / procedure-per-la-dichiarazione-della-nullita-mat mo . ae 
and L'Osservatore Romano, Dec. 12, 2015, p. 8. English A oI OO n. 3 
VIS, Dec. 11, 2015, with adaptations from CCLS, Newsletter, 2015, ill 
Pp. 40-42. 
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e laws now taking effect want to show pren; 
ae of the Church to wounded families, desiring I the 
multitude of those who live the drama of marita] Be at the 
reached by the healing work of Christ through ecclesia be 
structures, in the hope that they might discover thes 'Stical 
new missionaries of God’s mercy toward other brothes elves 
sisters, for the good of the institution of the family S and 


Recognizing the Roman Rota, in addition to it 
munus as aan appellate tribunal of the Apos tolic gE Per 
that of safeguarding the unity of the jurisprudence (art n 
§1 Pastor bonus) and of aiding in the ongoing formation 6, 
pastoral workers in the Tribunals of the local Churches i 
decree the following: ; 


I. 


The laws for the reforming the aforementioned marriage 
nullity process abrogate or derogate every law or norms to 
the contrary hitherto applicable: general, particular or special 
- even if approved in forma specifica (e.g., the m.p. Qua cura 
given by my predecessor Pius IX in times very different from 
the present). 


II. 


1. In marriage nullity cases before the Rom: Rota, the 
dubbium to be determined according to the ancie:it formula: 
An constet de matrimonii nullitate, in casu. 


2. There can be no appeal against the decisions of the 
Rota with respect to invalidity of judgments or decrees. 


3 No recourse is allowed before the Roman Rota AP 
for nova cause propositio after one of the parties has contracen 
a new canonical marriage, unless the injustice of the decis! 
is manifestly established. 


4. The Dean of the Roman Rota has the pow! 
pense for grave reason from Normæ Romane Rote Tribun 
procedural matters. 


peal 


er to dis 
alis M 
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5, AS urged by the Patriarchs of th 
i eE 
: pete Ayto th of rights connected psi 
cases submit tn e Roman Rota on appeal, is r nullity 
he rerritorial tribunals , 1S remitted to 
6. The Roman Rota shall judge cases accordi 
: ne ccord 
Bf atuity of the Gospel, that is, with ex oficio legal aid. an 
judice tO the moral obligation for the wealthy faithful to 


reju j j 
p ie and equitable donation on behalf of the cases of the 


r. 
May the faithful, especially the wounded 

the new Jerusalem that is the Church a ee 

stice and glory of godliness” (Bar 5:4) and may it be granted 

inding the open arms of the Body of Christ, to sing 

he Exiles (126: 1-2): “When the Lord restored the 


o 
the Psalm oft 
of Zion, we were like those who dream. Then our 


mouth was filled with laughter, and our tongue with shouts 


The Vatican, December 7, 2015 


Franciscus 


RESPONSES OF THE PONTIFICAL COUNCIL 
FOR LEGISLATIVE Texts! 


The Pontifical Council for Legislati 

gislative Texts has made 
known the Responses presented in the f . 
chronological order? e following pages by 


The Council added at the same time a note clarifyi 
rifying th 
juridical value of the Responses. The note reads: asd 


‘These Responses do not have the formal status of an 
authentic response according to the meaning of canon 16 
§1 of the CIC and canon 1498 § 1 of the CCEO and of 
article 155 of the Ap. Const. Pastor bonus; They are the 
fruit of an examination of the matter made by the Dicast- 
ery and indicate the position of the Pontifical Council for 
Legislative Texts on a specific question for the purposes 
indicated in canons 19 CIC and 1501 CCEO." 


ee . a 
1. All original responses, in a PDF reproduction of each le ab i 
President and the Secretary of the Counci a” pane procedure-per-la- 
va/ content/testilegislativi/it/risPos partico 
vay content ndella-nullita-matrimorile ian McCormack for his valuable 
. The Editor of Gratianus is indebted to Msgr. Rescript and the Responses of 
contribution offering uS ra J i 


. : those translations 
the PCLT and giving us, 3° well the authorisation 1o ated and in this 
in the Supplement to the © Canon 


Documentary Apendix. 
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N OF THE FORMAL PROCEsg 


g CONVERSIO 
OCESSUS BREVIOR? 


ON TH 
TO THE PR 


t. N. 15138/ 2015 
ee City, 1“ October 2015 


Dear Monsignor, 
etter of 8" September with which at 


onding to your let ti 
a for two Clarifications regarding the m.p. Mitis ludex, we 


observe the following: 

The question about the conversion of a formal canonical pro- 
cess regarding the declaration of nullity of a marriage to the 
processus brevior introduced by the aforementioned motu proprio: 


-If a process has begun in a formal way, there is — in a similar 
way as the passage from a formal process to the request of a 
dispensation super rato (cf. new canon 1678 §4) — the possibil- 
ity to suspend the formal process and ask the parties for their 


consent to continue the instruction under the rules of the 


shorter process. 

The new canon 1683 and art. 15 of the procedural norms make 
clear that the consent of the petitioner and the respondent 
(whether given by a joint signature of the parties or by other 
means) is a preliminary condition to initiate the brief process. 
The consent of both parties required to initiate this procedure 
isa condition sine qua non. This explicit consent is foremost 
necessary because the brief process is an exception to the gen- 
eral norm. ———— 

Paani 


If the whereabouts of a respondent are unknown, the case 
ma ta be hase dea for the processus brevior. While the legisla- 
en stan a presumption regarding the disposition of the 
Saioa Eny 11 §2 of the procedural norms, this pr 
shorter as Pies only to the ordinary process and not to the 

Process. Though the consent of the respondent can be 


ee 
3. Original in English. 
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py several means, those means Must however guaran- 
jive “blicly and unequivocally his or her Will, also for the 
ve on of the judge and the parties. Otherwise, the brief 
rote os cannot be introduced, 
rocê 


ng that this answer, which can be made known amon 
| Pr eanoniists will be helpful for youri 
othe i 


i r Mportant work in the 
m yours sincerely in Domino 
‘ nal, I a 
gibu 


+Card. Francesco Coccopalmerio 
President 


+Juan Ignacio Arrieta 


Secretary 


The Reform Enacted by the m. p. Mitis Iudex 
172 
TIES AS RE 
ON THE CONSENT OF BOTH PAR Suite: 
FOR PROCESSUS BREVIOR 


(NEW CAN. 1683 OF MITIS JuDEx)* 


Prot. N. 15139/ 2015 
1“ October 2015 


Dear Monsignor 
ding to your letter of 13 September regarding a clari- 
sates pte * resuppositions of the shorter process, aL 
duced by the Motu Proprio Mitis Iudex we observe the 
cannot be used if the respondent 


following: The shorter process be 
remains silent, does not sign the petition or declare his con- 


sent. 

The new canon 1683 and art. 15 of the procedural norms make 

clear that the consent of the petitioner and the respondent 

(whether given by a joint signature of the parties or by other 

means) is a preliminary condition to initiate the brief process. 

The consent of both parties required to initiate this procedure 
plicit consent 1s foremost 


is a condition sine qua non. This ex 
necessary because the brief process is an exception to the gen- 


eral norm. 
While the legislator formulated a 
disposition of the respondent in art. 11 §2 of the procedural 
norms, this presumption applies only to the ordinary process 
and not to the brief process. Though the consent of the 
gi Saga can be given by several means, those means must 
owever guarantee publicly and unequivocally his or her 
will, also for the protection of the judge and the parties. Other- 
wise, the brief process cannot be introduced. 


presumption regarding the 


4. Original in English. 
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: wer, which can an be made known among 
ing that eri helpful for oo r important work in the 
anonis sincerely in Dom 
e am yours 
ot al, I 

j 


Card. Francesco Coccopalmerig 
t President 


+Juan Ignacio Arrieta 
Secretary 
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form Enacted by the m. p 
174 The Re 


ON THE SuFFRAGANEUS ANTIQUOR ON 
THE NEW CANON 1687 § 3 Mitis IuDExs 


Prot. N. 15155/ 2015 
Vatican City, 13 October 2015 


Your Eminence, 
letter of the 17 September last which arrived at o 

oe 12 October, your Eminence asked this Pontifica] 
Council for its opinion regarding the new formulation of can. 
1687 §3, contained in the m.p. Mitis Iudex on the reform of the 
process for the declaration of nullity of marriage. In particu. 
lar, you asked whether an appeal against the judgement of the 
Metropolitan Bishop, which - according the same canon - 
“datur ad antiquiorem suffraganeum“, is to be made to the Bishop 
who is the oldest in the ecclesiastical province or to the Bishop 
who is senior by promotion to the episcopacy. 


The CIC also makes mention of the suffraganeus antiquior in 
canons 421 §2, 425 §3 and 501 §3, with reference to the supple- 
mentary duties which they have to exercise in specific and 
rather rare cases, adding each time that it concerns the Bishop 
promotione antiquior. This reference to promotion, that is to the 
Bishop’s nomination, does not appear in the motu proprio of 
8 September. 


On the other hand, given that an appeal against the judge- 
ment of the Metropolitan according to can. 1687 §3 could 
occur with some regularity, legal certainty in the conduct of a 
trial demands that the recipient of the appeal be stable and 
not subject to continual change. The stability of the judge in 
second instance is, in fact, a principle required by the general 
norms of procedural law (cf. can. 1438 CIC, in particular §2). 
It thus appears one must conclude that the suffragan Bishop 
to whom one makes appeal is neither the oldest in age nor the 


a 
5. Original in Italian; trans, Alan McCormack 
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nomination, but is instead the p; 
oldest the ecclesiastical province, ishop of the oldest 
in 
se? f having provided . 
| eo 1g P ed a reply which may b 
jn tne Meortect application of the m.p. Mitis I y De useful 
f 


udex, I take this 
fof gion to express my most sincere regards to your Emi- 
occas yours sincerely in Domino 
ce, 
nen 


+Card. Francesco Coccopalmerio 
President 


+Juan Ignacio Arrieta 
Secretary 
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AL PROVISION GIVEN 


IAL P. 
THER A SPEC 
m FOR ITALY 1S STILL IN FORCE 


7/2015 
see Le 13 October 2015 
Your Excellency, | 
he office you hold, you asked the Pontifical Coun. 
lative Texts for clarification regarding the applica- 
the “procedural Rules for dealing with cases 
PR), promulgated by the m.p. Mitis Iudex 
2015, in relation to what was 
m.p. Qua cura of 8 December 


In view of t 
cil for Legis 


of marriag 
Dominus Iudex on © 
decreed by Pope Pius 
1938; AAS 30 (1938) 410-413. 


ura, as you know, Pope Pius XI established 


With the m.p. Quac Siw 
for each of the so-called conciliar or ecclesiastical Regions in 
which the territory of Italy had been previously divided “cir- 
cumscriptionem unicam unumque habebit regionale tribunal quoad 
tractationem et decisionem causarum de nullitate matrimoniorum” 
(n. I, p. 412), and added other norms concerning the respect- 
ive instances of appeal and the procedures for completing the 
composition of the aforesaid tribunals. 
The norm represented a special papal provision #iven for 
Italy in view of its peculiar diocesan structure and ir conform- 
ity with the previous organization set up for the celebration of 
regional Councils as foreseen by can. 283 of the 1917 Code 
CE i ie Consistorialis, Decretum pro celebratione 

iorum et appellationibus in regionibus Italiæ, 15 February 
5 AAS MB 77 om etre al eis 
secon (ali ieee decreto “Pro conciliorum celebratione 1 

ebbraio 1919”, of 22 March 1919, 


9 [1919] 175-177). 


ba aa ae trans. Alan McCormack. The original in Italian has been 
sanien ener explanation from http://www.delegumtextibus.V? 
della nulita-matimoniale AEO procedure-per-la-dichiarazion® 
audiencia promulgated on De a aape ae of art. I of the Recriptum ° 
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ghat organization then took the for 


m of 
cal of the p 


Regions provided for in the C resent eccles; 

: . , lesias- 
tion for Bishops in accord wih can, aa et Congre 
Fino cal juridical personality with the D §2 CIC, granted 
1994, AAS 87 (1995) 369-391. ecree of 4 November 


ust be recalled in this instance Sas 
jtm can. 20 CIC, following substantially sical sources 
code, stipulates that “lex universalis minime q, 2 of the 1917 
colari aut speciali, nisi aliud in iure etesse S iuri parti- 
sequently, the above-mentioned art. 8 g2 ae Con- 
‘versal norm, would have the for , Which is a 


oulc ce of d j 
p. Qua cura, which is a pontifical aa E a 


only if an explicit derogation were indicat 
Legislator, which did not take place. ated by the Supreme 


Therefore, the dispositions of the m.p. Qua cura in force until 
now, on the basis of which other provisions, even economic 
ones, were afterwards adopted by the Italian episcopate, must 
be regarded as being in full force. For this reason, those Bish- 
ops who may feel they have to withdraw from the regional 
Tribunals will have to obtain from the Holy See the relative 
“dispensation” from the general norm which falls within the 
competence of the Tribunal of the Apostolic Signatura in 
accord with art. 124 of the Ap. Const. Pastor bonus of 28 July 
1988, AAS 80 (1988) 841-930). It belongs to the same Supreme 
Tribunal in such cases to approve the tribunal of second 
instance chosen by the Bishop (can. 1438, 2° CIC). 


In the hope that this reply may be of use in the correct applica- 
tion of the m.p. Mitis Iudex Dominnus lesus, Į extend to you my 
kindest regards 
+Card. Francesco Coccopalmerio 
President — 
an Ignacio Arrieta 
eee Secretary 


_p. Mitis Iude 
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CoNCERNING THE VALIDITY OF THE AUTHENTIC 
INTERPRETATION OF FORMER CANON 16867 


Prot. N. 15182/2015 
Vatican City, 18 November 2015 


Your Excellency, 


Lam replying to your letter Prot. N. 2774/8/15 of 28 Octob 

last with be ci asked this Pontifical Council for an te 
pretation of can. 1688 of the m.p. Mitis Iudex Dominus Iesus 
and to clarify whether the Authentic Interpretation of can. 
1686 from the Pontifical Council for Legislative Texts (AAS 76 
[1984] 746-747) and the Reply of the Apostolic Signatura of 
3 January 2007 (Periodica 97 [2008] 45-46) still remain in force. 


After a careful examination of these questions, I am sending 
you the following opinion. 


The discipline of the new can. 1688 of the m.p. Mitis Iudex 
Dominus lesus does not contain notable changes from the for- 
mer can. 1686 CIC, and for this reason it does not appear 
necessary to provide any interpretation with regard to it. 


Therefore the elements on which the Authentic Interpretation 
of can. 1686 of the Pontifical Council for Legislative Texts were 
based and the subsequent Reply of the Apostolic Signatura 
which used that Interpretation as its source do not seem to 
have changed. 


In the hope of having provided a helpful opinion, I remain 
Your Excellency, devotedly yours in Domino 
+Card. Francesco Coccopalmerio 
President 


+Juan Ignacio Arrieta 
Secretary 


ee 
lad al pees 4 -A H 
F a ELIFI AREN, E- Talons E laen RAGS Ain ale 
ma 


1/9 


CONCERNING THE APPLICATION of 
THE 
Maris Iupex Dominus ae PROPRIO 


prot. N: 15201/2015 
vatican City, 18 November 2015 


yout Excellency, 


with reference to your recent iida Tra 
regarding the application in your aes iv ; e PO /2015 
judex pominus lesus. m.p. Mitis 


answer to your question, even if the di 

e intend to withdraw from the Rol E p 
case of Italy, the law nevertheless obliges him to toe y 
effort to receive in his diocese cases for which the shorter ad 
cess İS provided according to the new canons 1683-1687 Fic 
To this end however, it is not necessary to set up a full” tribu- 
nal” simply to deal with cases according to the shorter pro- 
cess because the Bishop himself will be the “sole judge" of 


these cases- 


He must, instead, avail himself of two officers who must pro- 
vide the diocesan Bishop with the help he needs to be able to 
judge: the judicial Vicar, whose nomination in a stable man- 
ner is likewise required (can. 1420 §1 CIC) and who must 
accept the libellus whi 

Rules, art. 15-16), and the Defender © 
1436 CIC), who must necessarily act in ayer 
tion, the Bishop must be pre ared to provide to! 

and assessors apace i enew canon 1685 CIC, who need 
not necessarily be appointed permanently: 


. th 
In other words, if the diocesan Bishop choost j er “tribu- 


have described, it is not necessary tO tablisha Pre t only 
nal“, since there will not be 4 college W p S collabo- 
the Bishop on the basis O : 

ators. 


~= 
8. Original in Italian; trans. Alan McCormack: 
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chanew situation, the diocesan Bishop will refer ca 
e Regional Tribunal which follow T ordinary process to 
has taken place hitherto, and to himself and his own c 
ators in the diocese (judicial vicar, defender of the bond, A ai 
when instead the new shorter process is to be followed. c.) 


the viewpoint of the faithful, they will be able to 
F ji aa Viar of the diocese if they feel that the lied 
could follow the shorter process, or approach the President a 
the Regional Tribunal directly if the case is more complex or if 
it lacks the agreement of the parties required in the new can 
1683, 1° CIC. On the basis of the libellus and in conformit, 
with the norms given in the recent motu proprio, either the 
judicial Vicar of the diocese will then have to decide whether 
to accept the petition or to direct the parties to the ordinar 
process, or the President of the Regional Tribunal must decide 
whether to accept the petition or to direct the parties to the 
shorter process, in conformity to act. 15 of the Procedural 


Rules. 


In the hope of having been of assistance in the application of 
the recent norms in your diocese, I extend to you my devoted 
best wishes, in Domino 


+Card. Francesco Coccopalmerio 
President 


+Juan Ignacio Arrieta 
Secretary 
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WHETHER, IN A CASE OF THE DECLARATION O 
NULLITY OF MARRIAGE,THE PETITIONER i 
CAN APPEAL TO THIRD INSTANCE? 


y. 15264/ 2015 
nuary 2016" 


r Eminence, 


our letter of 17 December 2015, you asked the opinion of 
pontifical Council whether, in a case of the declaration of 
jity of marriage, the petitioner can appeal to third instance 
mely the Roman Rota, after an affirmative decision in first 
tance and a negative decision in second instance. The ques- 

n has been examined by the Dicastery with the help of its 

m experts. 

e m.p. Mitis Iudex on the reform of the process for the dec- 

„ation of nullity of marriage has confirmed the prior disci- 

ine (cf. can. 1683 §3 CIC) according to which the Roman 
ota remains the tribunal of third instance for the entire 
hurch (cf. also can. 1444 §1, 2° CIC). If he considers it appro- 
riate, the Bishop is nonetheless able to ask the Apostolic Sig- 
atura for the Pontifical Commission, as it is called, namely 
he entrustment of the case in third instance, for a just reason- 
ble cause, to a different tribunal from the Roman Rota (cf. 
Art. 124 Pastor bonus and art. 115 Lex propria of the Apostolic 
Signatura). This possibility is now reinforced by the princi- 
ples which inspired the above-mentioned reform of the matri- 
monial process in favour of the proximity of tribunals and of 
the greater involvement of the Bishop in judicial activity. 


mack. 


ae 

9. Onoinal; 
Original in Italian; trans. Alan McCor 
the year ap 


0. u n . 
The original signed text has a typo as pears a5 20i 


~~ 
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e that my reply will be of use in the co 

Mitis Iudex, I extend to your sib appli 

hes in Domino munence a j 
y 


In the hop 
tion of the m.p. 
most sincere best wis 


+Card. Francesco Coccopalmerio 
President 


+ 
Juan Ignacio Arriet 
Secretary 


ail 
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To 


SOME QUESTIONS CONCERNING THE CONSTITUTION OF 
THE DIOCESAN TRIBUNAL" 


Responses of the Pontifical Council for Legislative Texts 


t. N. 15291/2016 
ae can City, 12 February 2016 


Reverend Father, 


replying herewith to your letter of 16 January last in 
A hich you asked the opinion of this Pontifical Council in 
© gard to certain questions on the constitution of the diocesan 
tribunal. 


After a careful examination of the foregoing questions, I 
would like to provide you with the following. 


Concerning the first question about the way to proceed in 
erecting the diocesan tribunal, the motu proprio Mitis Iudex 
Dominus lesus stipulates in art. 8 §2, the right of the diocesan 
Bishop to withdraw from the interdiocesan tribunal consti- 
tuted in accord with can. 1423 and in can. 1673 §2 the right / 
duty of the diocesan Bishop to establish, where possible, his 
own diocesan tribunal for cases of nullity of marriage without 
the need for any approval from the Apostolic See. 


Concerning the second question on the nomination of the 
Judicial Vicar, can. 1420 §1 CIC admits the possibility for the 
diocesan Bishop to nominate the Vicar General also as Judi- 
cial Vicar ir: cases in which ‘the smallness of the diocese or the 
limited number of cases suggests otherwise.’ 


Regarding the third question about the personnel of the dio- 
cesan tribunal, the law establishes that the following are to be 
nominated: the Judicial Vicar is to be a priest of not less than 

Irty years of age, of good repute, with a doctorate or at least 
a licentiate in canon law (cf. can. 1420 §§1, 4 CIC); the judges 
are to be clerics or lay persons, of good repute, with a doctor- 
ate or at least a licentiate in canon law (cf. can. 1421 CIC); the 


11, ioi 7 
Original in Italian; trans. Alan McCormack. 


>. 
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promotor of justice is to be a cleric or lay person 

repute, with a doctorate or a licentiate in canon law as good 
prudence and zeal for justice (cf. cann. 1430; 1435 cie oven 
defender of the bond is to be a cleric or lay p 5 7 the 
repute, with a doctorate or a licentiate in canon law, of 800d 
prudence and zeal for justice (cf. can. 1432; 1435 cuon 
notary is to be a person of unblemished reputation and : the 
suspicion (cf. cann. 483; 1437 CIC); permanent legal Ove 
sentatives who exercise the role of advocates or PSR dice 
are to have attained their majority and be of good ators 
cann. 1483; 1490 CIC); the advocate is also tobe a C 
a doctor in canon law or otherwise well qualified. 


erson, re) 


repute (cf. 
atholic ang 


In the case that any one of the tribunal staff does no 
academic degree required by law, it is possible to Tequest of 
the Apostolic Signatura a dispensation from the qualifications 
(cf. Ap. Const. Pastor Bonus, art. 124, 2° and Lex propria of the 
Apostolic Signatura, art. 35, 2°). 


t hold the 


In the hope of having provided useful observations, I remain 
devotedly yours in the Lord, 


+Card. Francesco Coccopalmerio 
President 


+Juan Ignacio Arrieta 
Secretary 
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ESTIONS CONCERNING THE PROCEDURAL RULES 
AND THE NEW CANON CAN. 1676 §1 
OF THE M.P. Miris IUDEX”? 


Two QU 


2016 
, N. 15363/2016 
i an City, 8 April 2016 

replying herewith to the letter of 4 March last in which 
Le eked for the opinion of this Pontifical Council concern- 
a two questions about the m.p. Mitis Iudex Dominus lesus 


(MIDD). 


After a careful examination of the two questions, I would like 


to provide you with the following. 


Regarding the matter of the Procedural Rules, the reply to the 
first question is given by the m.p. MIDI in the final part where 
it is made clear that Procedural Rules were attached to the 
motu proprio because they were considered “necessary for 
the proper and accurate implementation of the renewed law, 
which must be observed diligently for the protection of the 
welfare of the faithful” [«nécessaires à l'application correcte et 
précise de la ici renouvelée, à observer avec diligence pour 
protéger le bien des fidéles»], and in the introductory part of 
the same text of the Procedural Rules, where one reads that 
“together with the detailed norms for the application to the 
matrimonial process, it appeared opportune... to provide 
some tools for the work of the tribunals to respond to the 
needs of the faithful who seek that the truth about the exist- 
ence or non-existence of the bond of their failed marriage be 
declared.” [«en même temps que de normes détaillées pour 
l'application du procès matrimonial, il semblait opportun... 

e fournir quelques outils pour que le travail des tribunaux 
puisse répondre aux besoins des fidèles qui demandent 
valuation de la vérité sur l'existence ou non du lien de leur 
Mariage qui a échoué».] 


qa a: 
12. Original; 
Original in Italian; trans. Alan McCormack. 
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Regarding the second question of the mémoire in 
d'instance, the answer is given by the direction of the 
1676 §1, which does not foresee notifying the resp 
the mémoire introductif d'instance at the same time a 
lus. 


Troductig 
NeW can. 
Ondent of 
S the libel- 


In the hope of having provided a useful opinion, I take this 
occasion to express to you my best wishes in the Lord, 


+Card. Francesco Coccopalmerio 
President 


+Juan Ignacio Arrieta 
Secretary 
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ADDRESS OF His HoLiness Pore FRANCIS 
TO THE OFFICIALS OF THE TRIBUNAL OF 
THE ROMAN ROTA FOR THE INAUGURATION 
OF THE JUDICIAL YEAR* 


Clementine Hall 
Friday, 22 January 2016 


Dear Brothers, 


[extend a warm welcome to you and I thank the Dean for his 
introductory remarks. 


The ministry of the Apostolic Tribunal of the Roman Rota has 
always been an auxiliary to the Successor of Peter in order 
that the Church, irrevocably connected with the family, might 
continue to proclaim the plan of God, the Creator and 
Redeemer, for the sacredness and beauty of the institution of 


the family. It is an evertimely mission but particularly relevant 
in our day. 


Along with the definition of the Roman Rota as Tribunal of 
the family’ | would like to highlight its other prerogative, 
namely, that it is the Tribunal of the truth of the sacred bond. 
These two aspects are complementary. 


The Church can, indeed, show God’s unfailing and merciful 
love toward families, particularly toward those wounded by 
sin and the trials of life, and proclaim the irrevocable truth of 


marriage according to God’s plan. This service is primarily 
entrusted to the Pope and to Bishops. 


Throughout the Synod on the family, begun by the grace of 
God two years ago, we were able to accomplish deep and sapi- 
ential discernment in a spirit and manner of true collegiality. It 


a 
* English translation taken from: 


http: / /w2.vatican.va/content/ francesco/en/speeches/2016/january / 
documents / papa-francesco_20160122_anno-giudiziario-rota-romana.html. 


1. Prus XII, Address to the Roman Rota, 1 October 1940: L'Osservatore Romano, 
2 October 1940, pL 
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pear Brothers, 


extend a warm welcome to you and I thank the Dean for his 
introductory remarks. 


The ministry of the Apostolic Tribunal of the Roman Rota has 
always been an auxiliary to the Successor of Peter in order 
that the Church, irrevocably connected with the family, might 
continue to proclaim the plan of God, the Creator and 
Redeemer, for the sacredness and beauty of the institution of 
the family. It is an evertimely mission but particularly relevant 
in our day 


Along with the definition of the Roman Rota as Tribunal of 
the family’ | would like to highlight its other prerogative, 
namely, that cis the Tribunal of the truth of the sacred bond. 
These two -pects are complementary. 


The Chure! an, indeed, show God's unfailing and merciful 
love toward crmilies, particularly toward those wounded by 
sin and the a's of life, and proclaim the irrevocable truth of 
Marriage according to God’s plan. This service is primarily 
entrusted to ihe Pope and to Bishops. 


Throughout the Synod on the family, begun by the grace of 
God two years ago, we were able to accomplish deep and sapi- 
ential discernment in a spirit and manner of true collegiality. It 


* English translation taken from 
http: //w2 vatican va/content/francesco/en/speeches/2016/january / 
documents / papa-francesco_20160122_anno-giudiziario-rota-romana.html. 

| Plus XIL Address to the Roman Rota, 1 October 1940: L'Osservatore Romano, 
2 October 1940, p. 1 
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is out of this that the Church has indicated to the wor 
among other things, there can be no confusion betw 
family desired by God and any other kind of union, 


ld that 
een the 


With this same spiritual and pastoral attitude your work both 
in adjudicating and in contributing to permanent formatio 
assists and promotes the opus veritatis. When by way of Jo 
service the Church claims to speak the truth of marriage in i 
particular case, for the good of the faithful, she always bikes 
into consideration that many who live in an objective state of 
error, whether by free choice or other unhappy life circum- 
stance, nonetheless continue to be recipients of the Merciful 
love of Christ and hence of the Church herself. 


The family, founded upon an indissoluble, unitive and pro- 
creative marriage, belongs to the “dream” of God and that of 
the Church, for the salvation of humanity.’ In the words of 
Blessed Paul VI, the Church has always turned “a special 
gaze, full of concern and love, upon the family and its prob- 
lems. By way of marriage and the family, God has in his wis- 
dom united two of the greatest human realities: the mission 
of passing on the life and the mutual and legitimate love 
between one man and one woman, through which they are 
both called to fulfillment in the reciprocal gift of self that is 
not only physical but especially spiritual. Or better put: God 
desired to make spouses participants in his love, ir the per- 
sonal love that God has for each of them and through which 
he calls them to help each other and give of ther:selves to 
one another so as to reach the fullness of their personal lives; 
and of the love that God bears for humanity and ai! its chil- 
dren, through which God desires the multiplication of human 


2. G.B. MONTINI, Pastoral Letter to the Archdiocese of Milan for the Beginning of Lent 
1960. “Perhaps this scourge has an extremely generic name, yet in this tragic- 
ally real case it is indeed egoism. If egoism governs the domain of human love, 
namely the family, it demoralizes it, saddens it and dissolves it. The art of lov- 
ing is not as easy as is commonly believed. To teach it, instinct alone does not 
suffice; much less passion nor even pleasure.” 


3. Cf. Prus XI, Encyclical Letter Casti connubii, 31 December 1930: AAS22(1930), 
541. 
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-e that they, too, may be rendered participants in his li 
ve is eternal happiness.” participants in his life 
a 


e family and the Church, on different levels, help to accom- 
any mankind toward the end of its existence. They certainly 
o 50 in the teachings they pass on, but also with the very 
nature of each as a community of life and love. Indeed, if the 
family can rightly be called “domestic church”, the Church 
a rightly be named the family of God. Therefore, “’the 
family spirit’ is a constitutional charter for the Church: this is 
how Christianity must appear, and this is how it must be. It is 
written in bold characters: ‘you who were far off’ — St Paul 
says — ‘L---] are no longer strangers and sojourners, but you 
are fellow citizens with the saints and members of the house- 
hold of God’ (Eph 2:17, 19). The Church is and must be the 
family of God.” 


P 
d 


Precisely because she is mother and teacher, the Church 
knows that among Christians there are those who are of strong 
faith, formed out of love and reinforced by good catechesis 
and nourished by prayer and a sacramental life, while others 
are of weak faith, overlooked and unformed, poorly educated 
or simply forgotten. 


It is worth clearly reiterating that the essential component of 
marital consent is not the quality of one’s faith, which accord- 
ing to unchanging doctrine can be undermined only on the 
plane of the natural (cf. CIC c. 1055 §§ 1,2). Indeed, the habitus 
fidei is infused at the moment of Baptism and continues to 
have a mysterious influence in the soul, even when faith has 
not been developed and psychologically speaking seems to be 
absent. It is not uncommon that couples are led to true mar- 
riage by the instinctus naturae and at the moment of its cele- 
bration they have a limited awareness of the fullness of God’s 


ceo 
4. PauL VI, Address to participants in the 13" National Congress of the Centro Italiano 
Femminile, 12 February 1966: AAS 58 (1966), 219. St JoHN PauL II in his Letter to 
Families states that the family is “the first and most important” way of the 
Church (Gratissimam sane, 2 February 1994: AAS 86 [1994], 868). 
5. General Audience Catechesis, 7 October 2015. 
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plan. Only later in the life of the family do they come to di 
cover all that God, the Creator and Redeemer, has establishes 
for them. A lack of formation in the faith and error with Tes ed 
to the unity, indissolubility and sacramental dignity of Pect 
riage invalidate marital consent only if they influence the ne. 
son's will (cf. CIC c. 1099). It is for this reason that pita 
regarding the sacramentality of marriage must be evaluated 
very attentively. 
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The Church, thus, with a renewed sense of responsibility con- 
tinues to propound marriage in its essential elements — off. 
spring, the good of the spouses, unity, indissolubility ang 
sacramentality® — not as an ideal meant only for the few, not- 
withstanding modern models fixated on the ephemeral and 
the passing, but rather as a reality that in Christ’s grace can be 
lived out by all baptized faithful. Therefore, a fortiori, pas- 
toral urgency involving all Church structures is leading us 
toward a shared intention to provide adequate preparation 
for marriage in a kind of new catechumanate — I emphasize 
this: a kind of new catechumanate — strongly hoped for by 
various Synod Fathers.” 


Dear brothers, the time in which we live is a chalienging one 
both for families and for us shepherds called to accompany 
them. With this awareness I bid you good work fer the new 
year that the Lord has given us. I assure you of my prayers 
and I am counting on yours. May Our Lady and £t Joseph 
lead the Church to grow in the spirit of the family and help 
families to feel ever more a living and active part of te People 
of God. Thank you. | 
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6. Cf. Aucustinus, De bono coniugali, 24, 32; De Genesi ad litteram, 9, 7, 12. 

7. “We think this preparation for marriage will be facilitated if the formation of 
the family is presented to the youth and if comprised of those intent on estab- 
lishing their own hearth and home as a vocation, as a mission, as a great duty, 
which endows life with a noble purpose and fills it with its gifts and virtues. 
This presentation neither deforms nor exaggerates reality” (G.B. MONTINI, 
Pastoral Letter to the Archdiocese of Milan, op. cit.). 
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ADDRESS OF His Hotiness Pore FRANCIS 
TO PARTICIPANTS IN THE COURSE 
PROMOTED BY THE TRIBUNAL OF 
THE ROMAN RotTa* 


Paul VI Audience Hall 
Saturday, 12 March 2016 


Dear Brothers and Sisters, Good morning. 


| greet all of you who took part in the course of formation 
sponsored by the Roman Rota on the new marriage [annul- 
ment] process and the procedure super rato. I acknowledge 
the efforts of Msgr Pinto for his efforts in bringing about these 
formational courses and I thank him for his words. 


During the recent proceedings of the Synod on the family, 
there emerged strong expectations for an increased celerity 
and efficaciousness in procedures for the declaration of mar- 
riage nullity. Indeed, many faithful suffer on account of the 
end of their marriages and are often burdened by the doubt as 
to whether or not the marriage was ever valid. These individ- 
uals wonder if there were something in the intention or in the 
facts to impede the effective realization of the sacrament. Yet 
these faithful have im many cases encountered difficulty in 
accessing the ecclesiastical juridical structures and have sig- 
naled the need for the process to be simplified. 


Love and mercy, beyond being a reflection of experience, urge 
the Church to move closer to these individuals who are also 
her children, and she has thus heard their legitimate desire for 
justice. Last 15 August, the documents Mitis Iudex Dominus 
lesus and Mitis et Misericors lesus were promulgated. They 
were the fruit of the special commission established on 
27 August 2014: nearly a year of work. These developments 
have an eminently pastoral objective: to demonstrate the 


eee 
* English translation taken from: 
http://w2.vatican.va /content /francesco/en/speeches /2016/march/ 
documents /papa-francesco_201 60312_corso-rota-romana.html. 
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Church's cancem for those faithful who await a swift 

ment of their respective marital situations, In Particul, 7 
standand of double conforming sentences has been aboli: the 
and the socalled rapid process has been enacted, placi shed 
role of the diocesan Bishop, or Eparch in the case of Bat the 
Churches. front and centre as judge of the cause, The naa 
the Bishop or Eparch in the matter of marriage [nullit È : 
rcenty been emphasized. Indeed, apart from venian 
through the administrative track — rato et non consumato 
the Bishop once again has the main responsibility of the į di. 
cial track that concerns the validity of the bond. juat 


It is important that the new norms be adopted and furthe 

developed, in ment and in spirit, especially by those workin r 
in ecclesiastical Tribunals, in order to render the service of jus- 
tice and love to families. For many people who have experi- 
ence an unhappy marriage, verification of the presence or 
lack of validity of the bond represents an important possibil- 
itv. And these people must be helped along this road in the 
swiftest manner. Thus the value of the course you have just 
attended. ] encourage you all to treasure what you have 
learned during these days and work with your gaze ever fixed 
on the salus animarum, which is the supreme law of the 
Church. 


The Church is mother and seeks to show to all the ‘=< of God 
faithful to his love, merciful and always able to rer- » the gift 
of strength and hope. What also remains close t- -ur heart 
regarding separated individuals living in new un- < is their 
participation in the ecclesia] community. Yet, while =< tend to 
the wounds of all those who seek assessment of = truth of 
their failed marriages, let us look with admiration to those, 
who even in difficult conditions, remain faithful to the sacra- 
mental bond. These witnesses to marital fidelity are to be 
encouraged and held up as examples to follow. So many 
women and men endure heavy and arduous burdens 50 as 
not to destroy the family, so as to be faithful in sickness and in 
health, in hardship and in a life of serenity: that is fidelity. 
And they are good! 
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hank you for your commitment to justice and I urge you to 
onl out not as a profession, or worse a power, but as a ser- 
y 


ce t0 soula, especially those most wounded. May the Lord 
y 


‘gs you and may Our Lady protect you. Please, remember 
w pray for me. 
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FROM THE FOREWORD 


With the publication of Pope Francis’ motu proprio, Mitis Iu; ust 
Dominus lesus, a profound rafer of the precise las w 
ration of matrimonial nullity occurred. These developr = 
have led to the amendment of 21 canons of Book VII of the CIC 
and the entry of some "procedural rules" which now constitute 
genuine laws s 


Ever since this reform was made public, the attention of schol- 
ars and staff of Marriage Tribunals has been captivated. A con- - 
ference, organized on October 30, 2015 by the Consociatio 
Internationalis Studio Iuris Canonici Promovendo together with 
the Scuola di Alta Formazione in Diritto Canonico, Ecclesiastico 
e Vaticano of the LUMSA (Libera Universita Maria Santissima 
Assunta) of Rome, was among the first conferences in Rome to 
present the reform. This scientific meeting heard the interven- 
tions of Cardinal Francesco Coccopalmerio, President of the 


Pontifical Council for Legislative Texts; Professor Pa 
Church-State Law of 


Bim ae 


eta, Emeritus of Canon Law and Chi 
versity of Pis both members of the ical 
worked on the preparation of this reform, and 
Joaquin Llobell, Professor of Procedural Law at th 
University of the Holy Cross in Rome. gg 


The correct application of this reform requires, on one-hand, 
that those who work in the Tribunals of the Church, houl ave 
an in depth knowledge of the reform, and on the other 1s 

that those who, in the future, should be incorpora! nt 
structures will have received adequate canonical f 
order to better understand the meaning, content, 
of this legislative reform, we have seen fit to m ak 
these conferences available to the Anglophone worl: 
in mind the moment in which they were pronounce 1, wi 
considered it suitable to publish, an Appendix, consistir g 
two motu proprio, as well as those pontifical docum nts: 
complete the reform or could help a better understand: i} 
wishes and intention of the Pope. As a complement to the 
we have published the answers, related to the subject, 
Pontifical Council for Legislative Texts. at 
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